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AFFIDAVIT OF GREGORY BOLAND 
(SWORN MAY 29, 2020) 

I, Gregory Boland, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am the Founding Principal, Chief Executive Officer and Chief Investment Officer 

of West Face Capital Inc. (“West Face”). West Face and I are Plaintiffs by Counterclaim 

in these proceedings. I have personal knowledge of the matters set out in this Affidavit, 

except where I have relied on information from others, in which case I have identified the 

source of my information and believe it to be true.  

2. I swear this Affidavit in response to the motion brought by certain Defendants by 

Counterclaim pursuant to section 137.1(3) of the Courts of Justice Act (the “Catalyst 

Defendants’ Partial Anti-SLAPP Motion”). This Motion purports to extract four elements 

of the conspiracy pleaded in the Counterclaim from the overall context of that conspiracy, 

treat them in isolation, and have only our claims pertaining to those particular elements 

dismissed. The moving parties are The Catalyst Capital Group Inc. (“Catalyst”), Callidus 

Capital Corporation (“Callidus”), Newton Glassman (“Glassman”), Gabriel De Alba (“De 

Alba”), and James Riley (“Riley”) (collectively, the “Catalyst Defendants”). 

3. To be clear, the Catalyst Defendants’ Partial Anti-SLAPP Motion does not seek to 

dismiss the entire Counterclaim. Rather, it seeks only to have portions of the 

Counterclaim dismissed in respect of four discrete publications. In that regard, the 

Affidavit of James Riley dated December  5, 2019 clarifies as follows: 

61. This motion pursuant to section 137.1(3) of the Courts of 
Justice Act seeks to have the [Counterclaim] dismissed 
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regarding the following publications which are attributable to 
the Catalyst Defendants by Counterclaim: 

(a) a written statement by a Catalyst spokesperson sent by 
email on August 19, 2016 to National Post reporter Emily 
Jackson for publication; 

(b) the October 13, 2016 Press Release by Catalyst; 

(c) The First Investor Letter (August 14, 2017); 

(d) The March Investor Letter (March 19, 2018).1 

4. In an effort to avoid redundancy and to reduce the materials that will have to be 

reviewed by the Motions Judge, in this Affidavit I often refer to and rely on evidence that 

West Face has previously submitted in support of its own anti-SLAPP motion (“West 

Face’s Anti-SLAPP Motion”). That evidence is incorporated by reference, and relied 

upon by West Face and me in responding to Catalyst’s motion. Because I often refer to 

and rely on the evidence I gave in my Affidavit dated November 8, 2019, which was filed 

in support of West Face’s Anti-SLAPP Motion (my “First Affidavit”), it is recommended 

that my First Affidavit be read before this one. 

A. Summary of the Allegations Made by West Face in the Counterclaim 

5. As a starting point, a copy of West Face’s Counterclaim dated October 1, 2019 

(the “Counterclaim”) is attached to my Affidavit as Exhibit “A”. A copy of the Catalyst 

Defendants’ Amended Reply and Statement of Defence to Counterclaim dated November 

29, 2019 is attached to my Affidavit as Exhibit “B”. A copy of Black Cube’s Statement of 

Defence dated August 15, 2018 is attached to my Affidavit as Exhibit “C”. In the 

Counterclaim, West Face and I allege that the Catalyst Defendants (together with the 

                                            
1  Affidavit of James Riley dated December 5, 2019 (“Riley Affidavit”), at para. 61. 
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other Defendants by Counterclaim) engaged in a systematic, multifaceted and unlawful 

conspiracy to harm both West Face and me. While the Counterclaim is lengthy and makes 

a number of detailed allegations, I will attempt to summarize them here.  

6. The Counterclaim alleges that the Catalyst Defendants conspired to harm West 

Face and me in retaliation for West Face’s business and litigation successes at the 

expense of the Catalyst Defendants, including: 

(a) West Face’s hiring of Brandon Moyse, a former junior analyst at Catalyst, 

in June 2014; 

(b) West Face’s participation in the successful acquisition (in September 2014) 

and subsequent sale (in February 2016) at a substantial profit of Canadian 

telecommunications company WIND Mobile Inc. (“WIND”) (a company that 

Catalyst had also tried, but failed, to acquire); 

(c) West Face’s profitable short-selling of the shares of Callidus (which was 

majority-owned at the time by Catalyst) during the period from October 2014 to 

June 2015; and 

(d) the success of West Face in defeating litigation that Catalyst commenced 

against West Face concerning a number of these matters. 

7. The background to the above-noted matters and the various legal proceedings 

between West Face and the Catalyst Defendants – including the “Moyse Action”, the 

“Veritas Action”, and the “VimpelCom Action” – are set out in my First Affidavit. At its 

heart, however, the conspiracy pleaded in the Counterclaim is consistent with Glassman’s 
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vow in late 2014, to a room full of people, that he would destroy West Face and me. The 

events pleaded in the Counterclaim, including the four publications that the Catalyst 

Defendants now attempt to segregate and treat in isolation in their Partial Anti-SLAPP 

Motion, made good on Glassman’s vow. 

8. The overt acts committed by the Catalyst Defendants in furtherance of their 

conspiracy to harm West Face and me may be categorized into two broad (but closely 

interrelated) categories: (1) the “Black Cube Campaign”; and (2) the “Defamation 

Campaign”. 

9. As alleged in the Counterclaim, the central elements of the Black Cube Campaign 

were: 

(a) the Catalyst Defendants retained a now notorious investigative firm centred 

in Tel Aviv, London and Paris known as Black Cube;2 

(b) pursuant to this retainer, Black Cube’s operatives conducted a series of 

“stings” against West Face’s current and former employees, as well as against 

Justice Newbould; 

(c) the stings were wrongful, vexatious and abusive. They were conducted 

through the use of false pretences, outright lies and deceit;  

                                            
2  Black Cube is the trade name of the corporate entities (and Counterclaim Defendants) B.C. Strategy Ltd. 

and B.C. Strategy UK Ltd. Black Cube is a notorious private intelligence agency that operates in “dozens 
of countries”. See Black Cube Statement of Defence, Exhibit “3”, at paras. 2-3. The firm is staffed with 
former members of elite Israeli intelligence units, and for this reason is often described in the media as a 
“private Mossad”. 
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(d) the stings were unlawful for a number of reasons, including because neither 

Black Cube nor its operatives were authorized to carry on business in Ontario, nor 

were they licensed private investigators under Ontario law; 

(e) the wrongful purposes and effects of the stings were to: 

(i) elicit improperly confidential and privileged information of 

West Face from West Face’s current and former employees, 

including its former General Counsel; 

(ii) undermine and attack the proper administration of justice, as 

well as the rule of law, by targeting Justice Newbould because he 

had dismissed all of Catalyst’s claims in the Moyse Action. Catalyst 

then sought to destroy Justice Newbould’s reputation by publicizing 

deliberately misleading excerpts of transcripts of secretly recorded 

discussions with him; 

(iii) generate material that was misused in a misleading and 

deceptive manner against both West Face and me in the Defamation 

Campaign (described below); 

(iv) cast a cloud of doubt and uncertainty over West Face’s 

successes in litigation against Catalyst relating to WIND. The 

Catalyst Defendants did so by wrongfully accusing Justice Newbould 

of actual bias, and then seeking to manufacture evidence 

demonstrating that Justice Newbould’s Decision in the Moyse Action 

6



-7- 

  
 

was infected by, or the result of, anti-Semitism and an associated 

animus towards Glassman (who is Jewish); 

(v) when the Catalyst Defendants’ efforts in this regard failed, 

they then used the sting on Justice Newbould in an effort to obscure 

and delay the ultimate outcome of the Moyse Action and the 

VimpelCom Action; 

(vi) shroud West Face and me in controversy, contention and 

scandal, with the intended effect of dissuading investors from dealing 

with us and ruining our business; and 

(vii) otherwise harass and intimidate me, West Face, its 

employees, Justice Newbould, and other members of the judiciary 

who might have the misfortune of having to decide matters involving 

one or more of the Catalyst Defendants. 

10. As alleged in the Counterclaim, the Defamation Campaign was an insidious, 

deliberate, systematic, multi-faceted and malicious assault on my reputation and that of 

West Face. It used half-truths, outright lies, and misleading excerpts of supposed 

transcripts of stings that occurred during the Black Cube Campaign. It also involved a full 

frontal assault on the administration of justice in this Province, and on the rule of law. 

Regrettably, Justice Newbould was treated as collateral damage in this Campaign. The 

Catalyst Defendants set out to destroy his reputation in their efforts to undermine and 

attack the validity of his Decision in favour of West Face in the Moyse Action. The ultimate 

targets of this Campaign, however, were West Face and me. 
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11. It is impossible to disentangle and treat in isolation particular elements of the 

Defamation Campaign, as the Catalyst Defendants have attempted to do in their Partial 

Anti-SLAPP Motion. Rather, the Defamation Campaign was carried out in an integrated 

manner over an extended period in an effort to maximize the harm to West Face and to 

me. The Catalyst Defendants publicized false and defamatory narratives using 

conventional public relations avenues, which are the focus of the Catalyst Defendants’ 

Partial Anti-SLAPP Motion. They commenced and pursued vexatious litigation that further 

propagated and gave credence to their false narratives. They retained the Counterclaim 

Defendants Psy Group and Black Cube to manufacture, amplify and expand on the false 

narratives that they first pushed through conventional channels and litigation, including 

by establishing or publishing an array of defamatory websites, blogs, and social media 

postings. They repeatedly accused both West Face and me of engaging in unlawful and 

unethical conduct, and of gross incompetence. The primary elements of this unlawful 

Defamation Campaign are described below:  

(a) “WIND Defamation”: The Catalyst Defendants repeatedly and falsely 

accused West Face of having engaged in improper and unlawful conduct in 

acquiring its interest in WIND. They also impugned unfairly the success of West 

Face in the ensuing litigation on this issue by claiming falsely that West Face only 

prevailed in that litigation because of the alleged bias of Justice Newbould. Several 

of the false allegations made by the Catalyst Defendants were the product of their 

efforts to misleadingly quote out of context carefully selected portions of transcripts 

of surreptitiously recorded stings conducted during the unlawful Black Cube 

Campaign; 
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(b) “Wolfpack Defamation”: The Catalyst Defendants repeatedly and falsely 

accused West Face and me of participating surreptitiously in an unlawful 

“Wolfpack” conspiracy to manipulate illegally the share price of Callidus and other 

companies. These false and defamatory allegations were widely published by or 

at the instruction of the Catalyst Defendants. This included the misuse of 

conventional means like the business press and letters to Callidus investors, as 

well as fabricated and misleading websites, blogs, Tweets and YouTube videos. 

Information concerning the authorship of these defamatory materials was falsified 

or deliberately concealed;  

(c) “Performance Defamation”: The Catalyst Defendants falsely impugned 

the performance and management of West Face’s funds, including by falsely 

alleging that West Face misleads both regulators and its own investors. The 

Catalyst Defendants amplified these false and defamatory allegations by 

publishing them online. Their purpose, and the effect of doing so, was to enshroud 

West Face and me in controversy, scandal and an air of wrongdoing and 

criminality. 

12. All of these false accusations made by or on behalf of the Catalyst Defendants 

during their Defamation Campaign were widely disseminated, including to actual and 

potential investors of West Face as well as to members of the business community and 

the public at large. The four statements that the Catalyst Defendants try to isolate in their 

Partial Anti-SLAPP Motion can only properly be understood in this context. 
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B. Catalyst’s Post-Judgment “Expressions” Following the Issuance of Justice 
Newbould’s Reasons for Judgment and Costs Endorsement 

13. The first two elements of the Counterclaim that the Catalyst Defendants seek to 

have struck out relate to their publication of two statements in the immediate wake of 

Justice Newbould’s dismissal of the Moyse Action. These are: 

(a) Catalyst’s Post-Judgment Comments of August 19, 2016; and 

(b) Catalyst’s October 13, 2016 Press Release. 

14. These statements were the beginning, but by no means the end, of the efforts 

made by the Catalyst Defendants to undermine and invalidate the success of West Face 

in the Moyse Action by attacking the conduct and integrity of Justice Newbould.  They 

anticipated, and were later amplified by, the efforts of Black Cube and Psy Group to 

manufacture and publicize highly prejudicial misinformation about West Face and me, as 

well as Justice Newbould, and to undermine the validity of the Decision rendered in favour 

of West Face by Justice Newbould. 

 Context of Catalyst’s Post-Judgment Comments and October 13, 
2016 Press Release 

15. As alluded to above, on August 18, 2016, Justice Newbould released his Decision 

dismissing Catalyst’s claims and allegations in the Moyse Action in their entirety.3  

16. The very next day (August 19), in the Post-Judgment Comments, the Catalyst 

Defendants publicly accused Justice Newbould of actual bias, and asserted that they had 

                                            
3  Justice Newbould’s Reasons for Judgment dated August 18, 2016 are attached as Exhibit 16 to my 

Affidavit dated November 8, 2019. 
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obtained “additional evidence” that supported Catalyst’s allegations against West Face in 

the VimpelCom Action. Both of these claims were false and misleading. 

17. Catalyst spokesperson Dan Gagnier (“Gagnier”) published the Post-Judgment 

Comments in an emailed statement to Emily Jackson of the Financial Post on August 19, 

2016. Gagnier’s email stated: 

Spokesperson for Catalyst Capital said: 

"We are deeply disappointed by the decision and the 
severe indications of possible bias displayed by Judge 
Newbold [sic]. We believe that he did not give fair 
consideration to all of the evidence presented, ignored 
contradictory statements made by the defendants that 
are part of the Court record and delivered a judgement 
containing clear misstatements of fact. Among other 
things, we are particularly concerned that the decision 
selectively ignores or discounts key testimony as it relates to 
the critical issue of possible destruction of evidence. We are 
considering all options regarding an appeal." 

"Regardless of this questionable decision, after the Moyse 
litigation commenced, additional evidence came out that 
is supportive of our case against Globalive, West Face, 
VimpelCom and the other parties." 

18. A copy of Gagnier’s email of August 19, 2016 is attached to my Affidavit as Exhibit 

“D”.  

19. The above-noted statements were re-published by the Financial Post later that 

day, in an article by Ms. Jackson titled: “Catalyst Capital Group Inc to appeal after judge 

dismisses Wind Mobile lawsuit”. A copy of this article is attached to my Affidavit as Exhibit 

“E”.  
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20. On October 7, 2016, Justice Newbould released his Costs Endorsement in respect 

of the trial of the Moyse Action. Justice Newbould awarded West Face costs on a 

substantial indemnity basis in the amount of $1,239,965. Among other reasons for 

awarding substantial indemnity costs, Justice Newbould held in his Costs Endorsement 

that the lawsuit had been “driven by Mr. Glassman” because he was: 

not able to accept that he lost his chance to acquire [WIND] 
by being outsmarted by someone else … He was certainly 
playing hardball attacking the  reputation and honesty of West 
Face. However, in spite of the best efforts of Catalyst's very 
able and skilled lawyers, he utterly failed.  

21. A copy of Justice Newbould’s October 7, 2016 Costs Endorsement is attached to 

my Affidavit as Exhibit “F”.  

22. Justice Newbould’s Reasons for Judgment and Costs Endorsement should have 

been extremely important to West Face and me in our dealings with our investors. The 

acquisition and subsequent sale of WIND at a substantial profit were important, high 

profile transactions for West Face.  Catalyst’s many unfounded allegations of misconduct 

against West Face in relation to those transactions were widely publicized and extremely 

harmful to our business and reputation.  These Decisions completely vindicated West 

Face and established that the many allegations of misconduct made by Catalyst against 

West Face both in the Moyse Action and in the VimpelCom Action were groundless.4 

West Face and I hoped that these Decisions would assuage the concerns of investors 

about our ethics, conduct, litigation risk, and management of investors’ money. The week 

                                            
4  The findings made in the Moyse Action were also fatal to Catalyst’s claims in the VimpelCom Action for 

the reasons set out in the Decisions of Justice Hainey and the Ontario Court of Appeal dismissing that 
Action, copies of which are attached to this Affidavit as Exhibits “38” and “39”. 
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after Justice Newbould issued his Costs Endorsement, on October 13, 2016, West Face 

issued a press release regarding Justice Newbould’s award of costs as well as 

concerning West Face’s launch of a website containing public court materials from 

Catalyst’s multiple lawsuits against it (including the Moyse Action, Veritas Action and 

VimpelCom Action). West Face’s October 13, 2016 press release contained exclusively 

factual information and direct quotes from Justice Newbould’s Costs Endorsement. A 

copy of this press release is attached to my Affidavit as Exhibit “G”.  

23. In response, however the Catalyst Defendants issued their own October 13, 2016 

Press Release, a copy of which is attached to my Affidavit as Exhibit “H”. Whereas West 

Face had made purely factual statements in its press release, including by quoting directly 

findings that Justice Newbould had made in rendering his Decisions, the Catalyst 

Defendants made further unfounded allegations attacking the honour and integrity of 

West Face. These allegations were substantially the same as the unfounded allegations 

that Justice Newbould had just rejected in dismissing Catalyst’s claims in the Moyse 

Action, and which His Honour had justified an extraordinary costs award on a substantial 

indemnity basis. The Catalyst Defendants also seized the opportunity in their October 13, 

2016 Press Release to accuse West Face of additional “potentially unlawful actions… 

regarding Callidus Capital”. They did so despite the fact that the Costs Endorsement (and 

West Face’s press release) had nothing to do with Callidus. Catalyst’s October 13, 2016 

Press Release stated, in relevant part: 

“We can understand the increasing pressure that West Face 
has experienced due to its questionable and potentially 
unlawful actions around its acquisition of WIND and 
activities regarding Callidus Capital that has resulted in 
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numerous inquiries from current and prospective 
investors, service providers and industry participants. 

“In regards to our litigation against West Face and other 
parties, there are very few firms out there that take the role of 
fiduciary as seriously as we do.…  

“It is exactly because of this culture at Catalyst, as compared 
to how others behave, that we have chosen to be incredibly 
tough and demanding when our rights are trampled or 
counterparties act unethically. Because ultimately, it is our 
LPs and investors that are impacted. 

… 

“Catalyst has put its faith in the judiciary and expect that 
our claims and appeals will be heard fairly and that 
judgment will expose the truth of West Face’s actions, 
character and values.” (Emphasis added) 

24. West Face’s allegations concerning the Post-Judgment Comments and the 

October 13, 2016 Press Release are set out in paragraphs 129 to 138 of the 

Counterclaim. West Face alleges, and I believe, that the Post-Judgment Comments and 

the October 13, 2016 Press Release:  

(a) were harmful, false and defamatory, including because they asserted that: 

(i) West Face had engaged in unlawful and unethical conduct in 

relation to the WIND transaction, including by misusing unlawfully the 

confidential information of Catalyst; 

(ii) West Face's actions, and the character and values of West 

Face and its principals, were consistent with having engaged in 

improper and unlawful actions with respect to WIND and Callidus; 

and 
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(iii) West Face had only prevailed in the Moyse Action because of 

the bias of Justice Newbould, who ignored important evidence and 

misstated the relevant facts in dismissing Catalyst’s claims and 

allegations of misconduct;  

(b) were made with malice, including because they repeated allegations that 

had just been comprehensively rejected by Justice Newbould; and 

(c) were widely disseminated by the Catalyst Defendants for the purpose and 

with the effect of furthering their overarching conspiracy, harming West Face’s 

reputation, and poisoning the relationship between West Face and its current and 

potential investors. 

25. It is particularly ironic that Catalyst claimed in its October 13, 2016 Press Release 

to “put its faith in the judiciary” when it had already made a highly public and unfounded 

allegation of actual bias against Justice Newbould, and less than a year later launched 

an unprecedented assault on his honesty, integrity and conduct through Black Cube’s 

extraordinary sting operation (described below, beginning at paragraph 58). 

 The Post-Judgment Comments and October 13, 2016 Press Release 
Were Not Made in Good Faith 

26. On this motion, the Catalyst Defendants have taken the position that the above-

noted comments were made in good faith. For example, Riley asserts in paragraph 94 of 

his Affidavit that the Post-Judgment Comments “set out [the Catalyst Parties’] good faith 
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belief that [Justice Newbould’s Reasons for Decision] demonstrated a possible bias by 

Justice Newbould”. 

27. In reality, however, these were disingenuous and entirely false attacks on the 

honesty and integrity of Justice Newbould. Catalyst never presented any evidence 

whatsoever to demonstrate that Justice Newbould found in favour of West Face in the 

Moyse Action because he was biased. As a highly experienced lawyer, I believe Riley 

knows full well that deciding a case against a party does not “demonstrate a possible 

bias”. Yet that is all Catalyst could ever point to. 

28. Catalyst never had any evidence that could support a good faith belief in the 

allegations made in the Post-Judgment Comments or the October 13, 2016 press 

Release. Rather, the Catalyst Defendants set out to manufacture “evidence” of these 

false allegations well after the fact, and used Black Cube and Psy Group to do so. The 

Post-Judgment Comments and October 13, 2016 Press Release were simply 

components of their bad faith, multifaceted efforts to shroud West Face and me in 

controversy, to undermine or invalidate our success in the Moyse Action, and to destroy 

our reputations with current and potential investors. I believe this is so for a number of 

reasons, as set out in the following sections. 

 Catalyst Never Raised Allegations of Bias Against Justice Newbould 
During Trial 

29. As adverted to above, the first time the Catalyst Defendants accused Justice 

Newbould of bias was the day after they received his Decision dismissing the Moyse 

Action. Catalyst had never before suggested that His Honour might be biased against 

them. Catalyst never moved for Justice Newbould to recuse himself before, during or after 
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the trial of the Moyse Action. Nor was there any proper basis for such a complaint or 

application. Indeed, Justice Newbould ruled in Catalyst’s favour in respect of the only 

contested evidentiary issue at trial.5 The Catalyst Defendants have never complained of 

any conduct engaged in by Justice Newbould. Instead, their complaint of bias arose solely 

from the substance of his Decision exonerating West Face, and criticizing Catalyst and 

its principals. 

 Catalyst’s Appeal Materials Did Not Accuse Justice Newbould of 
Having Exhibited Bias 

30. If the Catalyst Defendants had held a bona fide belief that Justice Newbould 

exhibited actual bias (or even a reasonable apprehension of bias) during the course of 

the Moyse Action, including at trial, they could and no doubt would have raised such an 

argument when they filed their written appeal materials in respect of the Moyse Action in 

2016 and 2017. They were represented throughout by multiple senior and experienced 

counsel, including Mr. Di Pucchio, Mr. Greenspan and Mr. Moore. 

31. Riley has attached to his Affidavit (as Exhibits “38”, “39”, “40”, and “41”) Catalyst’s 

initial Notice of Appeal dated September 13, 2016, its Supplementary Notice of Appeal 

dated October 21, 2016, its Second Supplementary Notice of Appeal dated February 15, 

2017, and its 60-page Appeal Factum dated February 15, 2017. Not one of these 

documents accused Justice Newbould of bias.  Nor did Catalyst or its highly experienced 

counsel raise these allegations when Catalyst’s appeal was argued over two days in late 

February 2018, more than 18 months after Justice Newbould rendered his Decision in the 

                                            
5  West Face had objected to certain areas of cross-examination by Catalyst’s counsel as being irrelevant. Justice 

Newbould did not give effect to this objection. 
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Moyse Action.  Instead, Catalyst’s only allegations of bias against Justice Newbould 

occurred in its public attacks when the Catalyst Defendants sought to undermine and 

invalidate the success West Face had achieved.6 

32. Similarly, Catalyst has never presented evidence demonstrating that West Face 

engaged in “unlawful activity” with respect to either WIND or Callidus. Justice Newbould 

concluded that there was no such evidence with respect to WIND, and Catalyst has 

presented no such evidence with respect to Callidus. Indeed, West Face has not been 

short Callidus since June 2015, and its analysis of Callidus when it took a short position 

in October 2014 has been proven by subsequent events to have been entirely accurate. 

Indeed, given the complete collapse of Callidus’s share price from a high of over $24 in 

September 2014 to a going private transaction in November 2019 at $0.75, our analysis 

concerning the business of Callidus and its prospects was far too favourable (and 

otherwise completely justified and fair).  

33. The only evidence that Catalyst has presented concerning the conduct of West 

Face is entirely innocuous in nature. It demonstrates what West Face freely admits – that 

from time to time West Face: (i) conducted due diligence on a third party that was seeking 

to borrow money, and declined to lend to them, only to have Callidus lend that company 

money; (ii) exchanged public information with other parties Catalyst or Callidus had sued 

about the status of the litigation that they and West Face were embroiled in; and (iii) 

responded to requests from journalists by providing public information about the litigation 

                                            
6  Catalyst did rely on the potential for unspecified “fresh evidence” to obtain an adjournment of the appeal in the Moyse 

Action scheduled for September 26-27, 2017. Catalyst never presented any fresh evidence, but I believe based on 
subsequent revelations (as described in this Affidavit) that it likely related to the Black Cube and Psy Group 
operations against Justice Newbould. 
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that West Face was embroiled in with Catalyst and Callidus. This is not unlawful activity, 

and in any event was not connected to any whistleblower complaint or short-selling 

campaign in 2017 (in which West Face played no role).  

 Catalyst Never Received “Additional Evidence” Supporting its 
Claims in the Moyse Action 

34. At paragraphs 74-95 of his Affidavit, Riley attempts to justify Catalyst’s Post-

Judgment Comments by alleging that “additional evidence” emerged after the Moyse 

Action was commenced (rather than after the trial of that Action had concluded) that 

supported the Catalyst Defendants’ claims in the Moyse and VimpelCom Actions. He then 

goes on to cite six email strings involving West Face that related to the WIND transaction. 

That claim is at best a half-truth. The reality is that the Moyse Action was commenced in 

June 2014, before the WIND transaction even occurred. It is hardly surprising that so-

called “additional evidence” concerning the WIND transaction came into existence after 

the Moyse Action was commenced. 

35. Importantly, neither the Post-Judgment Comments nor Riley bothered to disclose 

that this so-called “additional evidence” emerged well before the trial of the Moyse Action 

within the litigation process. Nor did they disclose that this very evidence was considered 

in detail by Justice Newbould during the trial of the Moyse Action. Instead, through the 

use of a carefully worded half-truth, Catalyst fostered the misleading impression that this 

supposed “additional evidence” emerged after trial and/or outside the court process, and 

undermined the validity of Justice Newbould’s judgment in favour of West Face. 

36. In reality, every single one of the emails identified by Riley in his Affidavit was 

produced during the discovery process in the Moyse Action and was introduced into 
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evidence at trial. They were relied upon by Catalyst in examining witnesses as well as 

during its closing submissions.7 They were also considered by Justice Newbould in his 

Decision.8 Moreover, after the Post-Judgment Comments were made by Catalyst, these 

emails were referenced in Catalyst’s Notice of Appeal.9 They were then relied upon by 

Catalyst in its Factum before the Court of Appeal.10 That appeal was so devoid of merit 

that it was dismissed from the bench before counsel for West Face were called upon to 

deliver their responding submissions. Catalyst relied on those very same emails: (i) in its 

unsuccessful efforts in the VimpelCom Action to defend motions to dismiss that Action 

brought by the Defendants;11 (ii) on appeal to the Court of Appeal from the Decision of 

Justice Hainey dismissing that Action as an abuse of process;12 and (iii) in the Catalyst 

Defendants’ unsuccessful application for leave to appeal to the Supreme Court of 

Canada13 in that matter. Relevant excerpts from Catalyst’s Closing Submissions in the 

Moyse Action, as well as its Factum in the proceeding before Justice Hainey, its Factum 

before the Court of Appeal, and its Factum in the Supreme Court of Canada in the 

VimpelCom Action, are attached as Exhibits “I” to “L” of this Affidavit. 

37. Riley’s Affidavit discloses none of this critical history and context concerning these 

supposedly important emails. Rather, in his efforts to defend the Post-Judgment 

Comments, he omits all of the above information. This is unfortunately consistent with two 

                                            
7 Catalyst Trial Closing Submissions, paras. 242-244, 247, 251, Exhibit “I”. 
8  See Reasons for Judgment dated August 18, 2016, paras. 103-104, 108, 111-112 and 115, Exhibit 37 to 

Riley Affidavit.  
9  Notice of Appeal, paras. 27(q)-(r), Exhibit 38 to Riley Affidavit. 
10  Catalyst Factum, paras. 188, 191, Exhibit 41 to Riley Affidavit  
11  Catalyst Factum before Hainey J., paras. 55, 59, 62-63, 66-71, Exhibit “J”. 
12  Catalyst Court of Appeal Factum, paras. 20, 28-30, Exhibit “K”. 
13  Catalyst Supreme Court of Canada Leave Factum, Exhibit “L”. 
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prior occasions on which Riley has been found by the Courts to be less than forthright 

under oath.14   

C. The Catalyst Defendants’ Publication of the First Investor Letter dated 
August 14, 2017 in the Aftermath of the Wall Street Journal Article dated 
August 9, 2017 

 The First Investor Letter Again Accused West Face of Unlawful 
Market Manipulation 

38. The third portion of the Counterclaim that the Catalyst Defendants seek to have 

struck out relates to a letter that Catalyst circulated to investors on Monday, August 14, 

2017, a copy of which is attached as Exhibit “N”.15 West Face refers to this letter in its 

Counterclaim as the “First Investor Letter”. Once again, this publication must be viewed 

in the broader context of the Catalyst Defendants’ overall scheme to defame and harm 

West Face and me. 

39. Many of the very same investors that deal with Catalyst also deal with West Face, 

or were sought after by West Face in our efforts to attract investment capital. Moreover, 

the investing community is surprisingly small. Investors regularly speak or communicate 

with each other. As a result, by tarnishing West Face in its communications with its 

                                            
14  During the Plan of Arrangement proceedings for the sale of WIND, Riley swore an affidavit stating that 

Catalyst had only learned of the manner by which West Face’s consortium had acquired WIND as a result 
of the Plan of Arrangement proceedings. Justice Newbould held that this evidence “was not true”. Justice 
Newbould’s decision in this mater is attached as Exhibit “M” (see, in particular, paras. 54-61). During the 
Moyse Action, while under cross-examination on an affidavit, Riley had provided an answer to an 
undertaking that falsely implied that VimpelCom had never requested a break fee from Catalyst. This was 
significant because that request for a break fee, rather than anything done by West Face, ultimately 
caused the negotiations between Catalyst and VimpelCom to fail. In his Decision in the Moyse Action, at 
paragraph 13, Justice Newbould noted that “prior affidavits of [Riley] were mistaken and speculative in 
some measure”. 
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investors, Catalyst inflicted enormous harm on our business and reputation, both directly 

and indirectly, for reasons I explain in more detail at the end of this Affidavit. 

40. Catalyst disseminated the First Investor Letter immediately following the Wall 

Street Journal’s publication of its article titled: “Canadian Private-Equity Giant Accused 

by Whistleblowers of Fraud” on August 9, 2017 (the “Article”). The Article accurately 

reported that Callidus was the subject of whistleblower complaints made to, and inquiries 

by, the Ontario Securities Commission and Toronto Police Services. The Article had 

nothing to do with and does not mention West Face or me. 

41. As admitted by Riley, the First Investor Letter included the following words: 

As a brief update on the West Face and Wind litigation, 
new facts helpful to the case have been discovered. 
These relate not only to their stand-alone behaviour but 
also to possible market manipulation involving West 
Face and others in Callidus. 

42. West Face’s allegations concerning the First Investor Letter are set out in 

paragraphs 139 to 145 of the Counterclaim. In summary, West Face alleges, and I 

believe, that the First Investor Letter: 

(a) was false and defamatory, including because it asserted that: 

(i) West Face had engaged in an illegal market manipulation 

scheme against Callidus; and 

(ii) “new facts” helpful to Catalyst’s case in the WIND litigation 

(the Moyse Action and the VimpelCom Action) had been discovered 

by Catalyst. These statements presented the illusion that Catalyst 
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had discovered “new facts” that would enable it to prove the truth of 

its allegations of misconduct against West Face in those cases. This 

was entirely false, including for the reasons described above at 

paragraphs 34 to 37; and 

(b) was disseminated by the Catalyst Defendants in furtherance of their 

overarching conspiracy, and for the purpose and with the effect of harming West 

Face and me, including by further shrouding us in controversy and scandal. 

43. Riley asserts in paragraph 35 of his Affidavit that the First Investor Letter was 

disseminated by Catalyst in furtherance of its fiduciary obligations to keep its investors 

informed of matters concerning Catalyst’s funds. However, the accusations of misconduct 

made by Catalyst against West Face in the First Investor Letter were entirely false. As I 

explain throughout my Affidavit, the Catalyst Defendants had no reasonable basis to 

believe that they were true. As an investment professional, I know that there is no fiduciary 

duty to provide false, misleading or questionable information to investors. Quite the 

opposite is true. The obligation in making disclosures to investors is to provide accurate, 

reliable and balanced information. 

 West Face Was Not Involved in the Publication of the Article or the 
Alleged Market Manipulation Scheme Surrounding It 

44. As set out in detail in the Affidavit I swore in support of West Face’s Anti-SLAPP 

Motion: 

(a) West Face and I were not sources for the Article and did not precipitate the 

publication of that Article. In fact, we were asked by a Wall Street Journal reporter 
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to corroborate information contained in the Article, but were not able to do so. We 

had no information about the whistleblower complaints reported in the Article; and  

(b) West Face and I did not participate in any alleged “market manipulation” 

scheme concerning Callidus’s shares that was allegedly perpetrated in connection 

with the publication of the Article on August 9, 2017. In fact, West Face did not 

hold a short position in Callidus at the time the Article was published, and indeed 

had not been short Callidus shares for more than two years preceding the 

publication of the Article.  

45. I repeat and rely on paragraphs 123 to 181 of my Affidavit sworn in support of West 

Face’s Anti-SLAPP Motion. The First Investor Letter was just one more step in the 

Catalyst Defendants’ orchestrated, systematic scheme to attack and undermine West 

Face and me.  

 The Catalyst Defendants’ Purported Discharge of Their Fiduciary 
Obligations in Reliance on an Unsubstantiated and Highly 
Suspicious Pseudonymous Email 

46. The very next day, on August 11, 2017, Glassman allegedly received the one and 

only piece of supposed information that the Catalyst Defendants now purport to rely upon 

in this motion as the source of their supposed “good faith” belief that West Face was 

responsible for the alleged short attack surrounding the publication of the Article – 

namely, a highly suspicious email from someone using the name “Vincent Hanna”. 

47. The “Vincent Hanna” email stated: 

Dear Mr. Glassman. 
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This letter is to inform you that you have been targeted by a 
group of funds in Canada and abroad whose sole goal is to 
bring down your public vehicle Callidus and you personally. 
They are acting in concert to short your stock and to spread 
false rumors in the market place mostly through Bruce 
Langstaff at canaccord but through any broker who will listen. 
The wall Street Journal is a prime example of this coordinated 
effort. The "cabal" does have private investigators following 
you and most likely have Russians hackers attacking your 
office emails and servers/cloud. The RCMP and FBI are 
aware of this "cabal" from a criminal investigation but that 
doesn't help you in the short term. I am sure you are not 
surprised but the funds are: 

Greg Boland - WestFace Capital. 

Roland Keiper - Clearwater Capital. 

Sunny Puri/Moez Kassam - Anson Partners. 

Shawn Kimmel - K2 Partners 

Principals - MMCAP 

Marc Cohodes - US Short Seller and his huge global network. 

I am disgusted that this acting in concert is going on and 
happening to you and other participants in the Canadian 
Capital Markets and I write this letter to inform you of such.  

If I were you I would sue the above groups and from that you 
will garner access to all their trading records and 
communications between them. From this you will then be fed 
additional information. This will lead the perpetrators down a 
rabbit hole they will not escape from. But in the end that is up 
to you. You now have this information. There will be more to 
come. Stay tuned. 

48. As it concerns West Face and me, the allegations made in this email were 

unequivocally false. A copy of this email is attached to my Affidavit as Exhibit “O”.   

49. As far as I am aware, Vincent Hanna is not a real person. Rather, Vincent Hanna 

is the name of a fictional character played by Al Pacino in the movie “Heat”. I have 
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attached to my Affidavit as Exhibit “P” a copy of IMDb’s webpage about the movie “Heat”, 

showing the main cast and characters of the movie (IMDb is a popular website run by 

Amazon which features movie, TV and celebrity content).  

50. Moreover, the email from Vincent Hanna was sent from a “runbox.com” email 

address, a privately held email hosting service based in Norway. According to the “Why 

Runbox” page of the runbox.com website:  

The Runbox email servers are located in Norway and subject 
to strong privacy legislation that protects your data. We 
enforce a strict Privacy Policy ensuring that your data will not 
be disclosed to a third party service or to authorities without 
requesting a court order from Norwegian authorities 

51. A copy of this webpage is attached to my Affidavit as Exhibit “Q”. 

52. In other words, the “Vincent Hanna” email, which contains serious but utterly false 

allegations of misconduct concerning West Face and me, was sent by a fictional 

character, from an email system designed to conceal the identity of the person who sent 

it. 

53. Riley does not identify in his Affidavit the person who allegedly sent the “Vincent 

Hanna” email. Nor does he set out any reasonable grounds on which any of the Catalyst 

Defendants could have believed the contents of the email to be true. 

54. I do not believe that any responsible investment manager could or would have 

placed any reliance on this suspicious and obviously scandalous email without first 

conducting significant due diligence concerning its provenance and reliability. I certainly 

do not believe that a responsible investment manager would have relied upon a 
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suspicious email of this nature to disseminate to hundreds of investors highly damaging 

allegations concerning a competing investment manager. Indeed, during the many years 

West Face has been subjected to Catalyst’s endless litigation, anonymous individuals 

have approached me or West Face’s counsel purporting to have incriminating information 

about Catalyst or Glassman. We have never relied on information of that nature, including 

in communications with our investors, because we have not been able to satisfy ourselves 

as to its provenance. 

55. The Catalyst Defendants have put forward no evidence on this motion, and 

disclosed no evidence whatsoever in their productions in this litigation, demonstrating that 

they conducted any form of due diligence to determine the bona fides of the “Vincent 

Hanna” email. Among other things, they have disclosed no further correspondence or 

contact with the individual who allegedly sent the “Vincent Hanna” email. They appear to 

have made no efforts whatsoever to verify the identity or reliability of the alleged author 

of that email.16 I attach in that regard as Exhibit “R” to my Affidavit a letter from West 

Face’s counsel dated January 16, 2020 to counsel for the Catalyst Defendants, regarding 

numerous deficiencies in their productions. Among many other things, West Face 

specifically requested the production of all correspondence with “Vincent Hanna”, as well 

as any internal documents or correspondence concerning the “Vincent Hanna” email. I 

am advised by Mr. Milne-Smith and believe that he received no response to this request. 

                                            
16  West Face has obtained one internal Psy Group email which refers to Catalyst believing that “Vincent Hanna” was in 

fact a Canadian investor named Danny Guy. This email is attached later to this Affidavit as Exhibit “Y”. Counsel to 
West Face reached out to Mr. Guy in this regard, and he categorically denied that he was “Vincent Hanna”, or indeed 
that he had any information about this matter. Relevant communications with Mr. Guy are attached to my Affidavit as 
Exhibits “S” and “T”.  
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56. To state the obvious, it is entirely conceivable that the “Vincent Hanna” email was 

sent to Glassman by some shadowy figure at his request, or even sent by Glassman 

himself, as a “false flag” effort designed to justify the insidious scheme of defamation, 

harassment and intimidation that the Catalyst Defendants would soon retain Black Cube 

and Psy Group to carry out.  

 Conclusions Regarding the First Investor Letter 

57. As stated above, in the First Investor Letter the Catalyst Defendants claimed that 

they had discovered “new facts helpful to the [WIND litigation]” and that West Face was 

involved in a “market manipulation” scheme. Their only purported basis for these 

allegations was a highly suspicious email that: 

(a) said nothing whatsoever about WIND; 

(b) was ostensibly sent by Al Pacino’s fictional character from the movie “Heat”; 

(c) made scandalous and entirely unsubstantiated allegations concerning West 

Face and me that are, in fact, untrue; 

(d) conveniently stated exactly what Glassman wanted to hear after the 

publication of the Article, which was entirely consistent with the defamation 

campaign that he ordered Psy Group to perpetrate against West Face and me 

shortly thereafter (as set out in paragraphs 58 to 83 below); 

(e) concealed the true identity of the author; and 
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(f) did not prompt the Catalyst Defendants to respond, follow up, or apparently 

send even a single email or other document about it, either internally or externally, 

at any time prior to publishing the First Investor Letter. 

D. The Catalyst Defendants Sought to Manufacture Evidence to Justify Their 
Defamatory Publications After the Fact 

58. Catalyst never presented any evidence to support or justify its highly public and 

unfortunate accusations of bias against Justice Newbould or of unlawful conduct against 

West Face and me. It did, however, attempt to manufacture evidence of that nature. West 

Face has obtained evidence – including contemporaneous emails and sworn Affidavits – 

confirming that in the weeks leading up to Catalyst’s scheduled appeal from the Decision 

of Justice Newbould in the Moyse Action on September 26 and 27, 2017, the Catalyst 

Defendants hired two “private Mossads”, namely Psy Group and Black Cube.  

59. Psy Group was an Israeli private intelligence agency whose motto was “Shape 

Reality”. It became insolvent and ceased operations in 2018, shortly after revelations 

surfaced that it was under investigation by Special Counsel Robert Mueller for potential 

involvement in Russian interference in the 2016 U.S. presidential election. Black Cube is 

an Israeli private intelligence agency that advertises itself as “A select group of veterans 

from the Israeli elite intelligence units” that specializes in “Creative Intelligence”. Copies 

of marketing materials for Psy Group and Black Cube using these phrases are attached 

as Exhibits “U” and “V”. 

60. The Catalyst Defendants retained Black Cube to carry out a series of “stings” on 

Justice Newbould and on current and former West Face employees, in an effort to: (i) 

manufacture evidence to support Catalyst’s defamatory publications described above; (ii) 
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influence the Court of Appeal in the Moyse Action; and (iii) distract investors and members 

of the business community and public from the Article. Psy Group plotted with the Catalyst 

Defendants to use the spoils of these stings to discredit and destroy the reputations of 

Justice Newbould, West Face and me, and to undermine the ability of West Face to 

uphold the Decision of Justice Newbould in Catalyst’s then pending appeal in the Court 

of Appeal. The documentary evidence upon which I rely in stating my evidence below has 

been gathered together from various sources, including most importantly Phil Elwood. 

REDACTED
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63. During the week of Monday, September 4, 2017, Glassman sent emails indicating 

that he was “travelling” away from Catalyst’s office in Toronto, including to London, 

England (where one of Black Cube’s three offices is located). Copies of emails 

demonstrating these facts are attached to my Affidavit as Exhibits “CC” and “DD”. 

REDACTED

REDACTED
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REDACTED
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 beginning on or around 

September 18, 2017, a series of false and defamatory statements concerning West Face 

and me were published on the Internet and on social media (the “Internet Postings”).  

73. These Internet Postings built on the earlier theme of Catalyst’s Post-Judgment 

Comments, its October 13, 2016 Press Release, and its First Investor Letter, namely that 

West Face and I had engaged in serious misconduct, including criminal market 

manipulation. The Catalyst Defendants appear to have decided that the period 

immediately preceding the argument of Catalyst’s appeal of the Moyse Action on 

September 26 and 27, 2017 was, to use Glassman’s words, the “perfect time”, to publicize 

their allegations of misconduct. 

74. The background to the false and defamatory Internet Postings, including copies of 

the Internet Postings, is set out in the Affidavit of Philip Panet sworn May 21, 2019, which 

has been filed in support of West Face’s Anti-SLAPP Motion. By way of summary: 

REDACTED

REDACTED
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(a) the Internet Postings were published repeatedly over the Internet, including 

on websites and by numerous Twitter accounts that provided links to them; 

(b) the identities of the true authors of the Internet Postings were concealed, 

including through the use of false aliases (such as “Samantha Beth”, and even 

“Judge Frank Newbould”); and 

(c) the plain, ordinary and intended meanings of the Internet Postings, as well 

as their innuendo, were false and defamatory of both West Face and of me. 

75. Catalyst was also attempting to plant stories in the mainstream financial press in 

the period before Catalyst’s appeal was argued in the Moyse Action, through their public 

relations consultant Dan Gagnier. On September 25, 2017, Catalyst secured from Justice 

Rouleau an adjournment of its appeal (originally scheduled for September 26-27, 2017) 

to February 20-21, 2018. Two days later, on September 27, 2017 Glassman wrote to 

Gagnier demanding action on a Wolfpack story in the Financial Post because the 

Wolfpack allegations were already being published elsewhere on the Internet. When 

Gagnier replied that he was unaware of any such publications, Glassman told him “Check 

Huffington Post and check w Emmanuel.” Later that day, Rosen sent Gagnier a list of the 

various Internet Postings that had been made to that point, including one on the 

Huffington Post website. Copies of the emails in question are attached as Exhibits “EE” 

and “FF”. 

76. At virtually the same time that Psy Group was engaged to give credence to 

allegations made by Catalyst in the Post-Judgment Comments, the October 13, 2016 

Press Release and the First Investor Letter, Black Cube carried out a series of “stings” 
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against Justice Newbould and a number of current and former West Face employees 

(including Brandon Moyse and West Face’s former General Counsel Alex Singh). The 

sting on Justice Newbould was conducted in an effort to substantiate and give credence 

to allegations of bias that Catalyst first made against Justice Newbould in the Post-

Judgment Comments, immediately after he had issued his Decision in favour of West 

Face in the Moyse Action.  

77. Even before Black Cube’s sting on Justice Newbould was implemented on 

September 18, 2017, the Catalyst Defendants and Psy Group took steps to arrange the 

publication of the expected results of that sting. They did so in an obvious effort to 

maximize the harm that the Catalyst Defendants intended to inflict on Justice Newbould’s 

reputation. Their ultimate goal in doing so was to undermine the Decision that Justice 

Newbould had rendered in favour of West Face in the Moyse Action. In this regard, on 

September 12, 2017, Emmanuel Rosen of Psy Group contacted a New York-based public 

relations consultant named Virginia Jamieson to “align with a NY/(or Canadian) 

journalist”. Rosen and Jamieson are both defendants to the Counterclaim. Jamieson was 

originally from Canada, and Rosen apparently hoped or believed that she would have 

contacts with Canadian journalists. The next day, on September 13, Black Cube 

operatives first contacted Justice Newbould by email. On September 15, Jamieson 

emailed the late Christie Blatchford of the National Post offering a “source” who wanted 

to speak with her, and who would allegedly show that “Neubolt [sic] allowed destruction 

of evidence in Catalyst/Westface case.” A copy of this email is attached to my Affidavit as 

Exhibit “GG”. On September 17, 2017, Jamieson again wrote to Ms. Blatchford to provide 

a more detailed (but blatantly false) pitch concerning Justice Newbould’s Decision in 
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favour of West Face in the Moyse Action. The falsity of this pitch is explained in the 

footnotes I have embedded below in the text of Ms. Jamieson’ s email: 

The Appellate Bench of Ontario will meet this Wednesday to 
review the ruling of Judge Frank Newbould in a case tied to 
the ownership of Wind Mobile. In advance of the appeal, I’d 
like to connect you with a spokesperson that can prove 
evidence was destructed in the case and that Newbould’s 
ultimate ruling completely ignored it.17 

Here is some background: 

In 2016, Newbould presided over a case of industrial 
espionage with billions of dollars hanging in the balance. 
Catalyst Capital Group had sued West Face Capital and its 
junior analyst Brandon Moyse. Moyse left Catalyst abruptly, 
taking with him several hundred confidential documents about 
Catalyst strategy. 18  Despite a confirmed cascade of 
confidential documents having been passed by Moyse, 19 
Newbould’s ultimate ruling ignored Moyse’s destruction of 
evidence. 

My source can show you that when Newbould took over the 
case, Moyse erased his company blackberry and computer, 
inhibiting the investigation and erasing the possible evidence 
that he passed along confidential Catalyst briefings about 
Wind on to West Face.20 

                                            
17  Justice Newbould’s Decision ignored nothing: it addressed thoroughly the evidence that Mr. Moyse had 

bought “secure delete” software, had deleted his internet browser history, and had wiped his company 
Blackberry. Ultimately, there was no evidence that Mr. Moyse deleted anything relevant to the litigation, 
and the direct evidence of Mr. Moyse was directly to the contrary. Reasons for Judgment of Justice 
Newbould, August 18, 2016, at paras. 132-168. 

18  This is false. There was no evidence that Mr. Moyse took with him to West Face or shared with anyone at 
West Face any confidential information concerning Catalyst’s strategy. In fact, all of the evidence was to 
the contrary. 

19  This is false. There was no evidence that Mr. Moyse passed to West Face any documents related to 
WIND, let alone a “cascade” of confidential documents. All of the evidence was to the contrary. In fact, 
the only documents Mr. Moyse provided to West Face were four innocuous writing samples about 
irrelevant companies. Justice Newbould carefully considered those writing samples and concluded 
correctly that they were a “red herring with little or no substance…” because the samples “had nothing to 
do with WIND or the confidential Catalyst information alleged to have been obtained and used by West 
Face”. See Reasons for Judgment of Justice Newbould, August 18, 2016, at para. 59. 

20  This is also false. Although Mr. Moyse wiped his company Blackberry before returning it to Catalyst 
(because it contained personal communications and photographs), Catalyst retained copies of all work-
related information on its servers. Mr. Moyse did not wipe his personal computer. Rather, he deleted 
irrelevant information concerning his internet browser history (on his personal computer) that disclosed 
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Despite the overwhelming mountain of evidence against West 
Face, Judge Newbould deemed it meritless in August 2016. 
Newbould ruled there was no reason to think Moyse had 
brought confidential information about Wind to West Face. 

In addition, Information is brewing about a wolf pack of 
companies that West Face is involved with as well- we can 
connect you with the investigators.21 

Please let me know if you’d like to speak with my source. 

78. Jamieson made the same false pitch by virtually identical emails sent on 

September 17, 2017 to Derek DeCloet of the Globe and Mail, as well as to a journalist at 

USA Today. These emails are attached to my Affidavit as Exhibit “HH”. The words used 

by Jamieson in her emails to multiple journalists were fed to her by Psy Group. 

79. As explained in detail in the footnotes inserted above into the text of Ms. 

Jamieson’s email, the story she peddled to multiple journalists on behalf of the Catalyst 

Defendants was replete with serious misstatements. In short, however, Jamieson’s pitch 

to Ms. Blatchford, Mr. DeCloet and USA Today was two-fold: first, she contended falsely 

that Justice Newbould had rendered a biased and corrupt judgment in the Moyse Action 

in favour of West Face (consistent with Catalyst’s Post-Judgment Comments); and 

second, she alleged falsely that West Face was involved in a “wolf pack” of companies 

that had wrongfully attacked public companies (consistent with the October 13, 2016 

Press Release and the First Investor Letter). The day after Jamieson sent this email to 

                                            
his use of adult entertainment sites. The event in question occurred in July 2014, long before Justice 
Newbould had anything to do with the case. 

21  The only reason information of this nature was “brewing” was that Psy Group was cooking it up at the 
direction of Catalyst.  
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Ms. Blatchford, Mr. DeCloet, and USA Today, Catalyst’s plan to manufacture the 

“evidence” it needed to support the false allegations made in her email was implemented.  

80. First, on September 18, 2017, Black Cube stung Justice Newbould. Operatives of 

Black Cube met with him under the false pretence of wanting advice regarding a fictitious 

arbitration. Both during a meeting at Justice Newbould’s office on the morning of 

September 18, and again during dinner at Scaramouche later that evening, Black Cube 

operatives made a series of anti-Semitic statements about the fictitious opposing party, 

for the obvious purpose of baiting Justice Newbould into agreeing with them or making 

anti-Semitic comments of his own. Justice Newbould did not do so, however, and instead 

took issue with these offensive remarks. 

82. Although the Catalyst Defendants have taken the position in these proceedings 

that they had no foreknowledge of the sting against Justice Newbould, it is important to 

understand that: 

(a) Before that sting occurred on September 18, 2017, Catalyst and Glassman 

specifically instructed Psy Group to damage Justice Newbould’s reputation by 

accusing him of corruption and bias (including racism and anti-Semitism); 

REDACTED
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(b) This mission was entirely consistent with Catalyst’s accusations of bias 

against Justice Newbould in its Post-Judgment Comments of August 2016; 

(c) Catalyst arranged in advance to publicize the results of the sting; and 

(d) Immediately after the sting occurred, the Catalyst Defendants took full 

advantage of that sting by providing materials from the sting to Ms. Blatchford of 

the National Post (through Jamieson). Their purpose in doing so was to induce Ms. 

Blatchford to publish a highly negative article concerning Justice Newbould in the 

days immediately preceding the scheduled argument of Catalyst’s appeal in the 

Moyse Action on September 26 and 27, 2017. Catalyst only sought an 

adjournment of its appeal in the Moyse Action on September 25, 2017 after no 

such article was, in fact, published. 

83. In summary, the Post-Judgment Comments, the October 13, 2016 Press Release 

and the First Investor Letter were not isolated events or statements. They cannot be 

assessed independently of the entire factual context in which they were prepared and 

issued. Rather, as pleaded in the Counterclaim, they formed part of a much larger 

orchestrated scheme to harm West Face and me by publicizing the same defamatory 

messages: casting doubt on Justice Newbould’s decision in the Moyse Action, and 

smearing West Face and me as having engaged in improper and unlawful conduct, both 

in acquiring WIND, and in committing criminal market manipulation with respect to 

Callidus. As I will explain below, the fourth publication that is the subject of the Catalyst 

Defendants’ Partial Anti-SLAPP Motion was also part of this same orchestrated scheme.  
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E. The Catalyst Defendants’ Publication of the March Investor Letter in 
Furtherance of Their Campaign of Defamation and Harassment 

 The Dispute Over the March Investor Letter 

84. The final portion of the Counterclaim that the Catalyst Defendants seek to have 

struck out relates to the publication by Catalyst of its “March Investor Letter” on or 

around March 19, 2018 to hundreds of investors.22 This publication occurred shortly after 

the Court of Appeal dismissed from the bench Catalyst’s appeal from Justice Newbould’s 

Decision in the Moyse Action on February 21, 2018, (without calling upon counsel for 

West Face), but before the Court issued its Reasons for doing so on March 22, 2018. 

Catalyst knew at the time that the March Investor Letter was disseminated that Justice 

Hainey’s Decision in the VimpelCom Action would soon be released. Although the 

motions to dismiss the VimpelCom Action had been argued before Justice Hainey in 

August 2017, his Decision had been withheld at Catalyst’s request until the Court of 

Appeal’s Reasons in the Moyse Appeal were released. Justice Hainey released his 

Decision dismissing the VimpelCom Action as an abuse of process on April 18, 2020, 

roughly one month after the Court of Appeal released its Reasons in the Moyse Action. 

85. In the March Investor Letter, Catalyst asserted yet again that it had new “cogent 

evidence” about the WIND litigation, in the form of so-called “interviews” with two former 

employees of West Face. Catalyst quoted portions of these “interviews” in an effort to 

support its entirely false contention that confidential information about Catalyst’s bid for 

WIND had been “improperly leaked” to West Face, and that Catalyst’s exclusivity rights 

                                            
22  See Riley Affidavit, at paras. 110-120. 
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had been breached. A copy of the March Investor Letter is attached to my Affidavit as 

Exhibit “II”.  

86. West Face’s allegations concerning the March Investor Letter are set out in 

paragraphs 195 to 199 of the Counterclaim. In summary, West Face alleges (and I 

believe) that the March Investor Letter: 

(a) was false and defamatory, including because its plain, ordinary and 

intended meaning was that West Face acquired WIND through unlawful means; 

(b) was disseminated by the Catalyst Defendants in furtherance of their 

overarching conspiracy for the purpose and with the effect of harming West Face 

and me, including by further shrouding us in controversy and scandal, including 

with members of the investment community; 

(c) deliberately mischaracterized and concealed both the nature, provenance 

and substance of the so-called “interviews” of West Face’s former employees 

(including by omitting the important fact that the so-called “interviews” of West 

Face’s former employees were, in fact, surreptitious sting operations conducted by 

operatives of Black Cube using deception, lies and false pretences); and 

(d) distorted the substance of the sting “interviews” by using carefully selected 

excerpts that were designed to mislead readers by conveying false and distorted 

accounts of information that was actually conveyed by these former employees 

when they were set up and stung.  
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87. In response to these allegations, Riley asserts in his Affidavit that the March 

Investor Letter was merely intended to be a “confidential and privileged update”23 to 

Catalyst’s investors about the WIND litigation. Riley’s evidence is that Catalyst was 

merely “informing” its investors, so as to keep them “apprised of matters material to 

[Catalyst’s] Funds”. I strongly disagree, for the various reasons I describe below. 

 The March Investor Letter was Consistent With Catalyst’s Broader 
Conspiracy Against West Face and Me 

88. As with the other three publications that Catalyst has put in issue on this motion, 

the March Investor Letter was not an isolated or discrete publication. Rather, it was part 

of the carefully orchestrated, multi-year conspiracy by the Catalyst Defendants to falsely 

accuse West Face of misconduct in acquiring an interest in WIND. Moreover, Catalyst 

can hardly assert “privilege” over a letter that was disseminated broadly to hundreds of 

investors, many of which were, and are, adverse to Catalyst because of the way in which 

their investments have been handled. And Catalyst can have had no reasonable 

expectation that a letter of this nature that was so widely circulated would, in fact, have 

been maintained in strict confidence by every one of its recipients.  

                                            
23  Riley Affidavit, at para. 112. 
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 The Content of the March Investor Leader Was Seriously Misleading  

89. The March Investor Letter did not “inform” Catalyst’s investors fairly or accurately 

concerning the supposed “interview” evidence the Catalyst Defendants had obtained as 

a result of the Black Cube Campaign. 

90. As a starting point, the two “interviews” quoted by Catalyst in the March Investor 

Letter were, in fact, surreptitiously recorded conversations that were arranged deceitfully 

by operatives of Black Cube during the course of “sting” operations against two former 

employees of West Face (Peter Brimm and Yu-Jia Zhu) in the Fall of 2017. The March 

Investor Letter: 

(a) failed to disclose that Mr. Brimm and Mr. Zhu were the targets of sting 

operations run by Black Cube, using outright lies, false aliases and false pretenses; 

(b) failed to inform Catalyst’s investors that the “interviews” given by Mr. Brimm 

and Mr. Zhu were not given on an informed basis, or under oath, but were in fact 

casual conversations that were secretly recorded without their knowledge or 

consent;  

(c) omitted Mr. Brimm and Mr. Zhu’s true identities (thereby preventing any 

reader of the March Investor Letter from simply contacting Mr. Brimm and/or Mr. 

Zhu to discuss their purported evidence); and 

(d) failed to disclose to Catalyst’s investors important statements made both by 

Mr. Brimm and by Mr. Zhu which demonstrated that the claims made by Catalyst 

about them, and concerning the WIND transaction, were entirely false. 
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(a) The March Investor Letter Misrepresented Both the Substance 
and the Significance of Mr. Brimm’s “Interview” Evidence 

91. The March Investor Letter misrepresented both the substance and the significance 

of Mr. Brimm’s so-called “interview” evidence. Mr. Brimm was the first West Face 

employee quoted by Catalyst in the March Investor Letter. Catalyst asserted in its March 

Investor Letter that Mr. Brimm had “repeatedly indicated in his interview that inside 

information about the WIND negotiations was improperly leaked to West Face”.24 

92. Mr. Brimm was an employee of West Face between October 2011 and April 2015. 

During the course of his employment at West Face, Mr. Brimm had no involvement 

whatsoever in West Face’s acquisition of WIND. As set out below, Mr. Brimm made this 

critically important fact clear to the Black Cube operative who met with him. This fact had 

to have been perfectly clear to Catalyst at the time it decided to quote selectively from Mr. 

Brimm’s “interview” in the March Investor Letter. 

93. Mr. Brimm has sworn an Affidavit in this proceeding setting out his recollection of 

the sting conducted against him by Black Cube. A copy of Mr. Brimm’s Affidavit is 

attached to my Affidavit as Exhibit “JJ”.25 Mr. Brimm makes clear in his Affidavit that he 

met and communicated with operatives of Black Cube on multiple occasions during the 

period from September to November, 2017. Even though Catalyst publicized the 

supposed results of its sting on Mr. Brimm in its March Investor Letter, the Catalyst 

Defendants have asserted privilege over all of the documents in their possession (as well 

as over all of the documents in the possession of Black Cube) regarding Black Cube’s 

                                            
24  March Investor Letter, Exhibit “II” at para. 11. 
25  Peter Brimm’s Affidavit was originally attached as Exhibit “G” to Philip Panet’s Affidavit in Support of a 

Motion for Production from Third Parties in this Action, sworn June 4, 2018.  
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sting operation against Mr. Brimm. The lone exceptions to this claim of privilege are the 

recordings and transcripts of the so-called “interviews” of Mr. Brimm and Mr. Zhu that 

Catalyst quoted selectively from in its March Investor Letter (which Riley also attached to 

his Affidavit). 

94. Mr. Brimm’s Affidavit describes how, over the course of this prolonged sting 

operation, operatives of Black Cube falsely led him to believe that they were interested in 

having him meet with and give a presentation to a fictitious group of Chinese investors 

they purported to represent. This is consistent with the transcript of Mr. Brimm’s interview 

that Riley attached as Exhibit “49” to his Affidavit. 

95. As set out in Mr. Brimm’s Affidavit, the specific “interview” quoted from by Catalyst 

in its March Investor Letter was a casual discussion between Mr. Brimm and a Black Cube 

operative named Ibrahim Zaitoun that took place on November 1, 2017, at approximately 

6:45 am, at a Starbucks located in downtown Toronto. This occurred: (i) more than three 

years after West Face acquired WIND; (ii) well after all of Catalyst’s allegations against 

West Face regarding WIND had been publicized repeatedly; and (iii) more than a year 

after Justice Newbould’s Decision in favour of West Face in the Moyse Action had been 

rendered. 

96. During that discussion on November 1, 2017, the Black Cube operative invited Mr. 

Brimm to prepare two presentations for the fictitious Chinese investors he purported to 

represent: the first was to be about the Canadian market; the second was to be about Mr. 

Brimm’s experience at West Face during the period in which West Face acquired WIND.  
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97. The moment the Black Cube operative asked Mr. Brimm to present on the topic of 

WIND, Mr. Brimm advised that he had not worked on the WIND transaction while 

employed at West Face. Instead, he referred the Black Cube operative to Mr. Zhu (who 

by that time had left West Face and moved to British Columbia). Catalyst edited out and 

failed to disclose to investors the following crucial context in its March Investor Letter: 

BLACK CUBE OPERATIVE: And the second, hmm, the 
second thing that I would like you to talk about is your 
experience with the, hmm, hmm, West Face -- you worked at 
West Face, right?  

PETER BRIMM:  West-Face, yeah. 

BLACK CUBE OPERATIVE:  Your experience there while the 
purchase of Wind happen -- occurred. 

PETER BRIMM:  The purchase of what? 

BLACK CUBE OPERATIVE: Hmm, Wind I think. 

PETER BRIMM:  Wind? Okay. 

BLACK CUBE OPERATIVE: the cellular company, because 
it’s [a] very big acquisition! Okay? 

PETER BRIMM:  Yeah. 

BLACK CUBE OPERATIVE: So, hmm, we would like you to 
talk about that, if it’s possible of course. 

PETER BRIMM: Hmm, I didn’t, I didn't work on that file. 

BLACK CUBE OPERATIVE:  Umm-hmm you know 

PETER BRIMM:ꞏ --I know some details about it, but I didn't 
actually work on it, so.ꞏ The gentleman who was responsible 
for it now lives in BC. 

BLACK CUBE OPERATIVE:  B.C.? 

PETER BRIMM:ꞏ You know, British Columbia. 

BLACK CUBE OPERATIVE:  Oh, British Columbia. 

48



-49- 

  
 

PETER BRIMM:ꞏ Yeah, yeah, exactly, yeah. Hmm, so, 
he…started his own fund now. But, I’m (pauses – AGENT), 
let’s see. So, the… if we’re speaking about Canada, I can talk 
as short or as long as you want about that, hmm, the stuff on 
Wind, I don't have a lot of details ‘cause I wasn't on the 
file.ꞏ That would have to be a bit shorter. 

98. Moreover, Mr. Brimm explained in his Affidavit that West Face had strict 

confidentiality rules surrounding the WIND negotiations while he was at West Face. As a 

result, he knew nothing about the deal beyond what had been disclosed publicly. 

99. When the Black Cube operative asked Mr. Brimm how long he would be able to 

present to the fictional Chinese investors on the topic of WIND, Mr. Brimm advised that 

he “might” be able to speak about WIND for a total of a half an hour, because he did not 

have much information about the matter. When made aware of Mr. Brimm’s lack of 

involvement in the WIND transaction, the Black Cube operative suggested expressly that 

in presenting to the fictitious Chinese investors, Mr. Brimm could and should rely on 

“rumours”: 

BLACK CUBE OPERATIVE:  Okay, and the second one, the 
Wind story? 

PETER BRIMM:ꞏ I mean, I might be able to put together 
half an hour on that. 

BLACK CUBE OPERATIVE:  That's it? Ok. 

PETER BRIMM:ꞏ Yeah, I don't really have -- 

BLACK CUBE OPERATIVE:  Okay. 

PETER BRIMM:ꞏ-- that much on it -- I don't have the details 
on it.  

BLACK CUBE OPERATIVE:  You probably will as that – in 
the business world there’s a lot of importance to 
rumours, to how you saw it happening, you know, not just 

49



-50- 

  
 

the one that did the deal, but – yeah that could be very 
interesting because it is a very significant deal, even in 
Chinese eyes. So that would be nice. 

100. It was only after being asked to deliver a presentation to Chinese investors based 

on rumours that Mr. Brimm speculated about the potential transfer to West Face of 

confidential information by someone other than Mr. Moyse. His speculation was quoted 

by the Catalyst Defendants misleadingly and out of context in the March Investor Letter.  

101. In short, the March Investor Letter was hardly a fair, accurate or good faith 

communication by Catalyst to investors of accurate or reliable information from 

Mr. Brimm. That Letter was yet another bad faith step in the broader conspiracy to defame 

West Face and me, and was taken with full knowledge by the Catalyst Defendants that 

the statements of Mr. Brimm: 

(a) were made casually based on rumours and speculation, rather than 

carefully and under oath based on direct knowledge. Furthermore, those 

statements were made by Mr. Brimm in circumstances where he had no idea that 

his casual speculation was being recorded or would ever be quoted from or relied 

upon; 

(b) were made more than three years after West Face acquired WIND, in a 

transaction that Mr. Brimm played no role in and was walled off from; and 

(c) were made in circumstances where the Black Cube operative specifically 

encouraged Mr. Brimm to prepare a lecture on the topic of WIND based on 

“rumours” on the ostensible basis that doing so would be of interest to fictional 

Chinese investors that the Black Cube operative purported to represent. 
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102. If the Catalyst Defendants had provided this important context in describing Mr. 

Brimm’s so-called “interview” in its March Investor Letter, I seriously doubt that any 

responsible investor would have paid any attention whatsoever to the information Catalyst 

attributed to Mr. Brimm. That, of course, is precisely why the Catalyst Defendants 

disclosed no such context in their March Investor Letter.  

(b) The March Investor Letter Also Misrepresented Both the 
Substance and the Significant of Mr. Zhu’s “Interview” 
Evidence 

103. The March Investor Letter also misrepresented both the substance and 

significance of Mr. Zhu’s so-called “interview” evidence. Mr. Zhu was the second West 

Face employee quoted by Catalyst in the March Investor Letter. The March Investor Letter 

asserted that Mr. Zhu’s “interview” indicated that “the West Face consortium’s winning 

bid was made as a result of collusion, including ‘teamwork’ with WIND’s Tony Lacavera 

during the period when Catalyst was contractually entitled to exclusivity”.26  

104. This statement conveyed two key messages: 

(a) First, Catalyst’s use of the pejorative word “collusion” suggested that West 

Face and its co-investors had acted improperly in working with Mr. Lacavera to 

formulate their successful winning bid for WIND during the term of Catalyst’s 

Exclusivity Agreement with VimpelCom; and 

(b) Second, it implied that Mr. Zhu’s evidence that the West Face consortium 

had teamed up with Mr. Lacavera was “new” evidence that had been concealed in 

                                            
26  Emphasis added. March Investor Letter, Exhibit “II” at para. 15.  
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the Moyse Action, and that would enable Catalyst to succeed in the VimpelCom 

Action. 

105. These implications were entirely false, for a number of  reasons: 

(a) As a starting point, neither Mr. Lacavera nor his company, Globalive Capital 

Inc. (“Globalive”), were parties to Catalyst’s Exclusivity Agreement with 

VimpelCom.27 Nor was West Face. Until the time that Globalive entered into a 

Support Agreement with VimpelCom on August 7, 2014 (discussed below), 

Globalive was not restricted in any way from working with West Face (or with any 

other potential investor in WIND, for that matter); 

(b) There was nothing improper or remarkable about West Face seeking to 

team up with Globalive in its efforts to acquire VimpelCom’s interest in WIND. 

Globalive already held a controlling voting interest in WIND, and its executives 

(including Mr. Lacavera) were intimately familiar with WIND’s business and 

operations. Moreover, unlike VimpelCom, Globalive was not interested in exiting 

entirely from WIND; rather, it wanted to remain involved; 

                                            
27  This fact is clear on the face of the Exclusivity Agreement, a copy of which is attached as Exhibit “KK”, 

and was appended to the Riley Affidavit as Exhibit 36. However, for this Court’s ease of reference, 
Justice Hainey of the Ontario Superior Court of Justice explicitly made this finding of fact in his Reasons 
for Decision dated April 18, 2018 dismissing Catalyst’s VimpelCom Action, which included a claim by 
Catalyst that Globalive had breached Catalyst’s Exclusivity Agreement with VimpelCom. Justice Hainey 
struck out this claim for breach of contract as disclosing no reasonable cause of action, because, among 
other things: (i) Globalive was not a party to the Exclusivity Agreement; and (ii) Catalyst had failed to 
allege in its Statement of Claim in the VimpelCom Action that Globalive was a party to this Agreement. 
Justice Hainey’s Decision dismissing the VimpelCom Action as an abuse of process was upheld by the 
Court of Appeal in its Decision dated May 2, 2019. Justice Hainey’s Reasons for Decision in the 
VimpelCom Action are attached as Exhibit “LL”; the Court of Appeal’s endorsement is attached as Exhibit 
“MM”. The Supreme Court dismissed Catalyst’s application for leave to appeal on November 14, 2019. 
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(c) The fact that West Face had “teamed up with Mr. Lacavera” in the period 

before the Support Agreement was entered into on August 7, 2014 was fully 

disclosed by West Face during the Moyse Action, and indeed was relied upon by 

West Face during the trial of that Action. That is so because working with Globalive 

was one of the factors that assisted West Face in successfully acquiring WIND 

without obtaining or using in any way confidential information of Catalyst; 

(d) Justice Newbould found as fact in the Moyse Action that upon entering into 

the Support Agreement, Globalive ceased all negotiations with West Face over the 

sale of WIND until after VimpelCom’s proposed transaction with Catalyst had fallen 

apart: 

However the day the proposal was sent in [i.e., August 
7, 2014], Mr. Lacavera of Globalive informed 
Tennenbaum [i.e., one of West Face’s co-investors] 
that Globalive had earlier that day signed a support 
agreement with VimpelCom and was therefore unable 
to continue any discussions or consider any proposals 
relating to WIND. As a result, neither VimpelCom 
nor Globalive had any discussion with any of the 
consortium members who had made the proposal 
before the exclusivity period that VimpelCom had 
with Catalyst expired on August 18, 2014.28 

106. In sum, in the March Investor Letter, Catalyst seriously mischaracterized any 

conclusions that could fairly or properly have been drawn from the small portion of Mr. 

Zhu’s sting “interview” that it quoted from or referred to. 

                                            
28  Para. 105 to Justice Newbould’s Reasons for Judgment dated August 18, 2016 (attached as Exhibit 16 to 

my Affidavit dated November 8, 2019). 
. 
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107. In addition to misleading investors about the substance and importance of the 

information conveyed by Mr. Zhu when he was stung by Black Cube, the Catalyst 

Defendants also deliberately omitted to inform investors that Mr. Zhu made perfectly clear 

when he was stung that there was “no truth” to Catalyst’s allegations of misconduct 

against West Face, and that Catalyst lost the WIND opportunity not because of anything 

West Face had done, but rather because Catalyst had failed to deliver to VimpelCom key 

deal terms that VimpelCom was looking for in a transaction, namely expediency and 

certainty of closing. The Catalyst Defendants also failed to disclose to investors that the 

Black Cube operative who “interviewed” Mr. Zhu deliberately misled him, including 

concerning information that had allegedly been conveyed to that operative by Mr. Brimm. 

The following is an excerpt from the same “interview” transcript that Riley attached as 

Exhibit “50” to his Affidavit: 

YU JIA ZHU:ꞏ And that is how fast that transaction was.  

So Catalyst, as you probably know, sued us afterwards 
and said, oh, you guys did all sorts of things, that you 
stole -- 

BLACK CUBE OPERATIVE:  Yeah, because Peter 
[Brimm] told me that there was an employee that then 
came to work for West Face. 

YU JIA ZHU:ꞏ It was coincidental.ꞏ At the time, West Face 
was launching a new credit fund, a lending fund, and so they 
hired a junior analyst to be a part of this credit fund.ꞏ He 
worked for like five days, and then Catalyst sent a letter 
saying, hey, you can't hire this guy; he has a non-compete 
and such and such. 

So we told him, all right, go home and sit at home for, you 
know, six months, and then come back kind of thing, and we'll 
pay your salary.  

He was there for five days and didn't do anything.  
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But Catalyst tried to sue West Face and say, you know, 
this guy gave you secrets which allowed you to bid and 
win in this auction against us.ꞏ It didn't make any sense.ꞏ 
Like we bid less money than you, and it is not like you told us 
how much money you were bidding and we bid like – 

BLACK CUBE OPERATIVE:  More. 

YU JIA ZHU:ꞏ -- 1 million dollars more. 

BLACK CUBE OPERATIVE:  Yeah. 

YU JIA ZHU:ꞏ We bid less than you. 

BLACK CUBE OPERATIVE:  Peter [Brimm] told me that 
Tony [Lacavera] pulled strings to make sure that none of 
the lawsuits succeed, personal strings.  

YU JIA ZHU:ꞏ Yeah, uhm, it wasn't really a matter of 
pulling strings.ꞏ It was more, like I said, the judges in 
Canada, the court system will look at all -- look at the facts 
of the case. And we already had a judgment, you must 
have heard. 

There is an appeal now. But the initial judgment was in our 
favour.ꞏ They said look at the facts of the case. Clearly, 
you know, West Face won the auction process because 
they were willing to take risks that Catalyst was not 
willing to take.ꞏ We took a certain amount of risk by 
entering into this structure, because it was possible -- 

BLACK CUBE OPERATIVE:  In the conditions. 

YU JIA ZHU:ꞏ Exactly, yeah, because it was possible that 
Tony Lacavera, for a period of time he owned a hundred 
percent of the votes of the company, and it was our risk that 
he could have screwed us by, you know, not completing the 
second step transaction where we get 100 percent of the -- or 
90 percent of the company. 

BLACK CUBE OPERATIVE:  He could have kept it and you - 

YU JIA ZHU:ꞏ Exactly, yeah, so it was not without risks.ꞏ We 
were willing to take that risk, and therefore, we were 
rewarded with the asset and eventually the proceeds, you 
know, the gains from it.  

55



-56- 

  
 

And this was the judge's words.ꞏ The judge said this to 
Catalyst.ꞏ He said, you lost not because -- 

BLACK CUBE OPERATIVE:  Deal with it. 

YU JIA ZHU:ꞏ Yeah, not because this junior analyst gave  
some secret to West Face.ꞏ It was because you were 
unwilling to take the risk.  

BLACK CUBE OPERATIVE:  So the rumours that he [i.e. 
Brandon Moyse]ꞏcame with the competitor's [i.e., 
Catalyst’s] offer, those are – that is bullshit? 

YU JIA ZHU:ꞏ Yes.ꞏ There is no truth to it at all.ꞏ We bid 
less than -- 

BLACK CUBE OPERATIVE:  Yeah, logically it doesn't make 
any sense, of course. 

YU JIA ZHU:ꞏ It is because the fundamental thing, they 
[i.e., Catalyst] forgot about the priorities for VimpelCom.ꞏ 
Expediency of close, how fast you can close. 

108. In fact, as the full, unedited transcript of Black Cube’s sting of Mr. Brimm makes 

clear, Mr. Brimm most certainly did not tell Black Cube that Mr. Lacavera had “pulled 

personal strings” to ensure that “none of Catalyst’s lawsuits would succeed”. That was an 

outright lie. 

109. In short, the Catalyst Defendants disseminated to investors manifestly misleading 

extracts from Mr. Zhu’s sting, and in doing so seriously mischaracterized both the 

significance and substance of Mr. Zhu’s statements. If the Catalyst Defendants had 

conveyed to investors a fair and accurate summary of the information conveyed by Mr. 

Zhu, and disclosed properly the circumstances in which Mr. Zhu was “interviewed”, I 

seriously doubt that any responsible investor would have paid attention to that 

information.  
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 The Catalyst Parties’ Conduct Concerning the “Evidence” Given by 
Messrs. Brimm and Zhu is Inconsistent With Their Position 

110. Riley’s assertion that the March Investor Letter merely “reported” to Catalyst’s 

investors the new supposedly “cogent evidence” that they had allegedly obtained from 

Messrs, Brimm and Zhu is flatly inconsistent with their conduct concerning that evidence. 

It is clear to me that the March Investment Letter was intended to unfairly disparage and 

defame West Face and me, rather than to report fairly and accurately on what Messrs. 

Brimm and Zhu actually said. 

111. First, Messrs. Brimm and Zhu were stung by Black Cube well before Catalyst’s 

appeal in the Moyse Action was argued in the Court of Appeal in February 2018. After 

they were stung, however, Catalyst did not move to submit information concerning their 

stings as fresh evidence in the Court of Appeal. Nor did Catalyst seek to rely upon 

evidence concerning those stings in the proceedings before Justice Hainey in the 

VimpelCom Action. Catalyst was well aware that their so-called “evidence” concerning 

Messrs, Brimm and Zhu was neither cogent nor credible, and would not assist Catalyst in 

its efforts to appeal the Decision of Justice Newbould in the Moyse Action or resist the 

motion of West Face to stay the VimpelCom Action as an abuse of process.  

112. Second, rather than attempt to rely upon this so-called “evidence” in the Moyse 

Action or in the VimpelCom Action, the Catalyst Defendants and/or their agents sought, 

instead, to publicize to the media misleading extracts from their sting “interviews” of 

Messrs. Brimm and Zhu. In doing so, they no doubt sought to maximize the harm to West 

Face and me, including by further shrouding us in controversy and scandal, and by 

undermining publicly our success against Catalyst both in acquiring WIND and in the 

Moyse Action. In that regard, in the Fall of 2017 (during the very timeframe of Project 
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Maple Tree), West Face and its counsel, as well as Mr. Brimm, were approached by 

multiple reporters from major media outlets like Reuters, Bloomberg News and the 

Associated Press, and asked to comment on statements that purportedly had been made 

by Messrs. Brimm and Zhu during the Black Cube stings. Information concerning those 

statements had no doubt been conveyed to members of the media by or on behalf of the 

Catalyst Defendants. 

113. Third, Catalyst never used this “interview” evidence in the WIND litigation, or even 

proposed to do so—instead, it was only ever used by Catalyst outside of Court, in an 

effort to damage West Face and undermine the legitimacy of its victories. Instead, 

Catalyst “cherry-picked” misleading excerpts from the transcripts of these stings in their 

communication to investors in a manner that materially distorted their meaning and 

significance. That approach is flatly inconsistent with providing material information to 

investors fairly and on an accurate and reliable basis. 

F. Harm Suffered by West Face 

114.  Unfortunately, the Catalyst Defendants have made good on the threat issued by 

Glassman in late 2014 to destroy West Face and me. Our business and reputations have 

been savaged through a series of relentless defamatory attacks and coordinated 

vexatious litigation. It was only after we were repeatedly sued and victimized by the 

Catalyst Defendants that West Face and I brought the Counterclaim. We did so out of 

necessity. By the time our Counterclaim was brought, we were left with no choice but to 

defend our business and reputations, including against the false and defamatory 

communications that had been disseminated by the Catalyst Defendants to hundreds of 
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investors and others as elements of their wide-ranging, systematic and relentless 

campaign of harassment, retaliation and intimidation described above.   

115. As explained more fully below, the harm that has been inflicted on West Face and 

me by the Catalyst Defendants is serious and potentially irreparable. There are two 

principal ways in which we have suffered. The first is that West Face has been impaired 

significantly in managing its existing investments. The second is that the efforts of West 

Face to raise new funds from investors have been undermined. Both of these impacts are 

directly attributable to the actions of the Catalyst Defendants that are the subject of the 

Counterclaim. 

116. In his Affidavit, Riley claims that any harms suffered by West Face are because of 

its own conduct, not the misconduct of the Catalyst Defendants. While it may be difficult 

to determine with precision exactly what would have happened if the systematic, vicious 

and relentless campaign of intimidation, harassment and defamation that the Catalyst 

Defendants have perpetrated over the past six years had never occurred, I can say 

without any hesitation whatsoever that the conduct engaged in by the Catalyst 

Defendants has directly and negatively impacted West Face’s ability to manage its 

investments and to raise and invest capital. 

 The Catalyst Defendants’ Conduct Impaired West Face’s Ability to 
Manage the Investments of its Existing Funds 

117. In his Affidavit, Riley attacks the performance of West Face’s investment funds. 

His criticisms are neither fair nor warranted. Riley overstates his attack and ignores the 

context surrounding the performance of West Face’s funds, including the manner in which 

the WIND-related litigation and Catalyst’s related publications out of court undermined 
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West Face’s ability to manage investments of its funds in a manner consistent with the 

investment approach that West Face had previously taken. 

118. West Face’s traditional investment strategies have included a significant focus on 

less liquid, more concentrated, and longer-term investments. The primary investment 

funds managed by West Face are named the “Long Term Opportunities” funds. They 

have been marketed to investors on the basis of those types of investments. Furthermore, 

a number of the most successful investments made during my career as an investor have 

featured these attributes, including investments in Stelco, WIND Mobile, Maple Leaf 

Foods, Bonanza Creek Energy, Terrastar, Protostar I and UTS Energy. 

119. The Long Term Opportunities funds are structured as “hedge funds”. West Face’s 

hedge funds provide investors with the opportunity to withdraw a portion of their 

investment capital quarterly, subject to various restrictions on the size and timing of the 

withdrawal. These withdrawal rights, particularly in view of the preference in the portfolio 

towards longer-term, less liquid investments, requires West Face (as a fiduciary for its 

clients) to manage very carefully the balance between the assets and liabilities of the 

funds. West Face had done so successfully since the inception of these funds in 2007. 

120. In late 2014 Catalyst expanded the size and scope of the Moyse Action to include 

claims for hundreds of millions of dollars in damages against West Face in relation to the 

WIND investment. Ultimately, Catalyst claimed over $1 billion in damages as well as the 

tracing of profits associated with the WIND investment. Catalyst’s claims were enormous, 

and represented an existential threat to the continued existence of West Face. Moreover, 

the WIND investments were made in the name of (and profits accrued to) investment 
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funds managed by West Face. Accordingly, the potential liability arising from Catalyst’s 

WIND-related litigation represented a very material exposure for those funds. As a result, 

and due to the need to carefully balance the assets and liabilities of the investment funds, 

West Face was forced by the claims asserted by Catalyst to adopt a significantly more 

conservative investment approach than it had followed historically .  

121. In summary, West Face had to position investments of its funds to be able to 

withstand two threats. First, West Face and its funds faced claims for damages and 

related relief measured in the hundreds of millions of dollars. Accordingly, West Face 

determined that it was prudent to hold back and not distribute to investors 50% of the 

profits that had been realized on the acquisition and subsequent sale of WIND to protect 

against the risk of Catalyst succeeding in litigation relating to WIND. Second, West Face 

and its funds faced a significant risk that the false and defamatory allegations made by 

Catalyst in its tactical litigation and in the Defamation Campaign would induce investors 

to submit significant withdrawal requests. Put simply, West Face’s investment funds 

risked a potential “run on the bank”, which had the potential for significant prejudice to our 

investors generally. Catalyst had made serious allegations of misconduct against West 

Face and me in its litigation and in the Defamation Campaign. While we knew that those 

allegations were entirely false, we also knew that investors were far less familiar with the 

relevant facts and circumstances than we were, and might well take the disinformation 

spewed by or on behalf of Catalyst at face value. We also knew that complex commercial 

litigation is an inherently risky and uncertain process. As a result, we were well aware that 

the extraordinarily harmful allegations made by the Catalyst Defendants against West 

Face and me required existing and prospective investors in West Face funds to assess 
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the risk that, if accepted in court, the allegations could destroy West Face as a registered 

investment manager and inflict enormous harm on the funds managed by West Face.  

122. Contrary to the assertions made by Riley in paragraph 176 of his Affidavit, the 

problem was not West Face’s hedge fund structure, which it had managed successfully 

throughout the period from 2007 to 2014. The problem was Catalyst’s coordinated and 

spurious litigation and defamation campaign. To address this exposure for the funds, 

West Face had to reduce the concentration of its funds in less liquid investment 

opportunities that it had traditionally engaged in even though they carried with them 

substantially greater potential returns. Instead, West Face was forced to hold high cash 

balances in the portfolios of its investment funds to ensure that there was sufficient 

liquidity in its investment positions to satisfy potential liabilities to Catalyst, and to address 

the potential for elevated investor withdrawals. As a result, West Face could no longer 

pursue the kinds of longer-term, less liquid investments (like WIND) that had long been a 

cornerstone of our success. This affected adversely the performance of West Face’s 

funds. 

123. In fact, only in late February 2020, after the Supreme Court of Canada had 

dismissed both of Catalyst’s applications for leave to appeal in the Moyse Action and the 

VimpelCom Action, and Catalyst had not commenced yet another claim, did West Face 

become comfortable concerning the outcome of the WIND-related litigation. Only then 

could West Face finally release substantially all of the WIND investment proceeds to its 

investors. 
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124. Moreover, Riley exaggerates his accusations of poor performance at paragraphs 

166 and 169 of his Affidavit. He does so by cherry-picking benchmarks that compare 

West Face’s returns to those of indices based on the TSX60 or S&P500, which are not 

representative of the benchmarks applicable to an investment in a hedge fund. 

Institutional investors have provided the substantial majority of West Face’s investment 

capital. They typically construct investment portfolios across a diversified range of 

investment strategies, including not only equity funds and credit funds, but also 

“alternative assets” such as hedge funds and private equity funds to diversify their 

portfolios beyond public equity markets.  

125. For that reason, investors considering an investment in Canadian hedge funds 

would evaluate West Face primarily in context of West Face’s Canadian hedge fund 

peers, and, to a lesser degree, against other North American hedge funds more broadly, 

rather than against public equity market indices like the ones referred to by Riley. The 

most well-known index of Canadian hedge funds is the Scotiabank Canadian Hedge Fund 

Index. Indeed, in its investor communications, a relevant excerpt of which is attached as 

Exhibit “NN”, West Face benchmarks itself against that index. Attached as Exhibit “OO” 

to this Affidavit are two charts comparing the Scotiabank Canadian Hedge Fund Index to 

the performance of West Face’s Long Term Opportunities Fund—one chart for the 

investment vehicle open to Canadian investors, and the other chart for both onshore U.S. 

investors and offshore investors. Each of these charts effectively compares West Face’s 

hedge funds to a more relevant benchmark than the public equity market indices referred 

to by Riley. In this context, West Face performed as well or better than its most 

comparable benchmark. The charts also include the TSX Composite Index for reference, 
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although West Face’s institutional investors would generally not rely on this index as an 

appropriate comparator for evaluating the performance of West Face’s hedge funds. 

126. Furthermore, while a substantial portion of alternative strategies have 

underperformed relative to the public equity market indices (see the chart in Exhibit “PP”, 

which compares various hedge fund indices to the S&P500), very substantial investment 

capital continues to be deployed in hedge fund strategies (including those employed by 

West Face), primarily because they offer a source of diversification beyond passive public 

equity market indices. According to Prequin, a leading alternative asset industry data 

source, over US$3 trillion was deployed in hedge fund strategies as of Q1 2020. This 

pattern suggests that investors in alternative strategies are generally not benchmarking 

against public equity market indices. 

127. In summary, Riley’s suggestion – that the Catalyst Defendants bear no 

responsibility for the decline in West Face’s investment performance after West Face 

became the target of relentless attacks and repeated, vexatious litigation at the hands of 

the Catalyst Defendants – is simply not true. Catalyst’s scheme of defamation, 

intimidation and harassment (including through the dissemination of the publications at 

issue in the Catalyst Defendants’ Partial Anti-SLAPP Motion) constrained dramatically the 

manner in which West Face could invest.  

128. On a final but related note, it should also be noted that defending and responding 

to the repeated attacks made against West Face and me by the Catalyst Defendants has 

been enormously burdensome and a huge drain on West Face’s resources and attention. 

We have spent tens of millions of dollars in legal and other professional fees, and devoted 
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countless hours of personal and professional time, in our efforts to investigate the conduct 

that the Catalyst Defendants have engaged in but concealed, to defend the seemingly 

endless litigation commenced by one or more of the Catalyst Defendants, and to mitigate 

the enormous harm and damage the Catalyst Defendants have caused. 

 The Catalyst Defendants’ Conduct Impaired West Face’s Ability to 
Raise Additional Investment Capital for its Existing Funds 

129. Investment management is founded on the integrity of the investment manager. 

Investors in our funds cannot know in advance what investments will be made, so they 

have to rely on the track record, reputation and integrity of the investment manager. 

Investment management is also a highly competitive business, and investors have 

numerous investment managers they can choose to invest with. As a result, an 

investment manager whose reputation and integrity are under attack is at a significant 

disadvantage in a number of different respects. 

130. As noted above, the primary group of investment funds managed by West Face 

has been the Long Term Opportunities funds. These are organized as hedge funds, which 

allow investors to redeem their investments on a periodic basis. Over time, the investors 

in any open-ended investment fund will change, with a natural cycle of investors 

redeeming after a period of being invested in the fund. In the normal course, hedge fund 

managers therefore need to continually market themselves and secure investments from 

new investors to replace investors that have redeemed their investments. However, the 

campaign of defamation, intimidation and harassment carried out by the Catalyst 

Defendants against West Face in the period since 2014 undermined significantly the 

ability of West Face to replace redeeming investors with new investors, and effectively 
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destroyed the ability of West Face to raise additional capital in aggregate. The lack of 

new investors ultimately eroded the viability of West Face’s hedge funds, and resulted in 

the demise of West Face’s non-Canadian hedge funds. Through their tactical, vexatious 

and repeated litigation and the continuous dissemination of false and defamatory 

statements concerning West Face and me, the Catalyst Defendants implemented and 

engaged in an extensive and extended plot to destroy West Face and me. By inducing 

elevated redemptions and materially undermining West Face’s ability to replace 

redeeming investors, they created a “death spiral” that destroyed our previously 

successful business. 

131. The conduct of the Catalyst Defendants adversely affected West Face’s ability to 

retain and attract investment capital in a number of ways. Most obviously, the Catalyst 

Defendants attacked viciously the conduct, integrity and reputation of West Face and me. 

West Face’s victories in court were repeatedly undermined by their relentless campaign 

of defamation and misinformation—not just about WIND, but also about allegedly unlawful 

market manipulation related to the “Wolfpack” allegations. Moreover, their allegations in 

the Defamation Campaign that West Face was engaging in regulatory breaches and 

illegal activity raised the prospect for existing and potential investors that regulatory or 

criminal law authorities might bring prosecutions or enforcement proceedings against 

West Face and its executives, including me. Even the possibility of such prosecutions or 

proceedings can amount to a death sentence for an investment manager. Unimpeachable 

integrity and reputation are essential for any investment manager, and a successful 

prosecution against West Face or its executives for regulatory and/or criminal violations 

would likely lead to a termination of West Face’s registration with securities regulators. 
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132. Based on my conversations over the years with numerous existing and prospective 

investors of West Face, I know that Catalyst’s allegations, both in its vexatious litigation 

and in its Defamation Campaign, raised significant concerns. Furthermore, the nature and 

scope of the claims asserted by Catalyst in the WIND litigation created additional 

concerns for new investors pertaining to potential exposure associated with litigation 

claims that preceded any investment that they might make. The lack of closure to the 

litigation and Catalyst’s repetition of its unfounded allegations of misconduct outside the 

litigation materially impaired West Face’s ability to allay the concerns of those investors. 

The Catalyst Defendants maintained a steady drumbeat of serious but unfounded 

allegations of misconduct, and in doing so took an enormous toll on our reputation and 

ability to attract and retain investment capital. As a result, starting in the second half of 

2014 — precisely when Catalyst amended its allegations in the Moyse Action to include 

the WIND acquisition — and continuing to the present, West Face saw a dramatic 

reduction in subscriptions from new investors.  

133. At paragraph 167 of his Affidavit, Riley cites an article in Absolute Return in support 

of an allegation of “lagging performance”, suggesting the article was reporting poor 

investment returns by West Face’s funds. However, that article was reporting on declines 

in assets under management, not return on investment, and described a broad industry-

wide trend of decline in assets under management by hedge funds, rather than a trend 

particular to West Face. Riley’s own evidence on this point disproves his argument: West 

Face was losing investors, rather than losing money on its investments. Moreover, the 

West Face related data cited in the Absolute Return article was incorrect. West Face 

suffered a decline in assets under management far more severe than was reported in the 
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article, precisely because of the severe damage inflicted by the Catalyst Defendants, as 

described above. 

134. Riley also argues at paragraph 175 of his Affidavit that West Face’s woes were 

caused by its own decision to suspend redemptions. That criticism is also unfair and 

unwarranted. In fact, Riley misunderstands the context of that decision and the withdrawal 

terms associated with the West Face investment funds. The governing documents for the 

West Face Long Term Opportunities funds (which were available to all investors at the 

time of investment) provide that withdrawals from each fund are limited to no more than 

12.5% of aggregate general portfolio capital in any single quarter, regardless of the level 

of redemptions received from investors. Those restrictions meant that in the face of 

existing and anticipated investor withdrawal requests made by investors in the fall of 2017 

(which were precipitated by Catalyst’s campaign to destroy West Face), investors would 

be required to wait two full years to be fully paid out on their investments. In light of those 

redemptions and the inability to source new investment capital to replace those 

redemptions, West Face concluded that non-Canadian investors would be better served 

by accelerating the return of their capital in a manner that treated all (redeeming and non-

redeeming) investors equally. Accordingly, after West Face suspended redemptions, 

West Face developed a proposal for investors in West Face’s non-Canadian investment 

funds to return capital more quickly than the two years otherwise provided for under the 

fund documents. In effect, West Face stopped investors from “pulling” their capital out 

gradually over two years and instead “pushed” their capital out more rapidly. West Face’s 

proposal was well received by non-Canadian investors and was implemented on approval 

by over 95% of investors, with no objections. When West Face later made a proposal that 
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would entirely lift the suspension on redemptions for non-Canadian funds in July 2019, 

100% of investors in those funds approved the proposal. 

 The Catalyst Defendants’ Conduct Impaired West Face’s Ability to 
Raise a New Investment Fund 

135. Through its history, West Face has applied a variety of strategies for raising and 

deploying investment capital. West Face has used structures for collective investment 

vehicles that were tailored to the available investment opportunities, and to the 

preferences of investors in those vehicles. Investment opportunities and investor 

preferences evolve over time and West Face has adapted its offerings to investors 

accordingly, including with hedge fund structures, private-equity style “draw” funds, co-

investment funds and single-asset-category funds. Historically, West Face has employed 

investment strategies that involved relatively more liquid assets in funds with more open 

redemption terms, and less liquid assets in funds with more restrictive redemption terms. 

Where less liquid assets were acquired in its hedge funds, which have relatively open 

redemption terms, West Face ensured that the overall portfolio liquidity supported those 

strategies.  

136. Over time, West Face had determined that from the varied investment strategies 

it had been applying, the subset of strategies involving more concentrated, less liquid, 

transactions had generally outperformed the various other strategies employed by West 

Face and were also preferred by most investors. Given the redemption issues in the West 

Face Long Term Opportunities funds, the liquidity structure of those funds, the significant 

legal exposure created by Catalyst, and the legacy portfolio of investments that had yet 

to be monetized in the West Face Long Term Opportunities funds, West Face decided to 
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create a new fund that would focus on that subset of investment strategies and 

discontinue other strategies.   

137. Accordingly, from late 2017 to early 2019, West Face made efforts to raise capital 

from investors for a new private equity fund (the “Distressed Fund”). West Face retained 

Mercury Capital Advisors to act as a placement agent and to facilitate introductions to 

institutional investors that invest with private equity asset managers. 

138. Throughout 2018 and during the first quarter of 2019, I travelled extensively across 

Canada and the United States to meet with investors identified by Mercury or through our 

own efforts, for the purpose of soliciting investments in our proposed Distressed Fund. 

The proposed investment strategy for that Fund was well received by potential investors. 

Nevertheless, we were unable to raise sufficient capital to create a new Fund. Based on 

the reaction that I received in numerous face-to-face meetings, and my experience 

dealing with alternative asset investors since the inception of the West Face Long Term 

Opportunities funds, I have no doubt that the Distressed Fund would have been 

successful but for the Defamation Campaign and the Black Cube Campaign conducted 

against West Face and me by the Catalyst Defendants. 

139. Time after time when I was meeting with potential investors, I was told that they 

simply could not invest with West Face while Catalyst’s allegations (including those made 

in the four publications at issue in the Catalyst Defendant’s Partial Anti-SLAPP Motion) 

hung over our firm and me.  

140. This was not simply a matter of litigation risk, given that we had been entirely 

successful in litigation with Catalyst on multiple occasions. Rather, Catalyst’s very public 
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allegations of misconduct with respect to WIND, and of market manipulation with respect 

to Callidus, cast a pall over both West Face and me. As stated above, Investors have a 

wealth of options to choose in deciding where to invest their money. Many of them 

manage pension or endowment funds for large unions or universities, and are subject to 

intense scrutiny. They simply could not be seen investing funds with West Face while it 

was shrouded in controversy and scandal, and continued to suffer under the pernicious 

cloud associated with contrived and repeated accusations of serious misconduct that 

went to the heart of an investment manager’s integrity and purpose. 

141. Riley alleges at paragraphs 176-178 of his Affidavit that West Face’s decision to 

raise a new distressed asset private equity fund was somehow an admission of a “flawed 

investment strategy”. In reality, it was intended to implement West Face’s most successful 

investment strategies in a fund structure that was insulated from the ongoing Catalyst-

related litigation. Riley also claims that a focus on “distressed and undervalued situations” 

was somehow mimicking Catalyst, but almost every investor looks for undervalued 

situations, and West Face had been investing in distressed investments — including 

WIND — since the firm’s inception. 

142. At paragraph 179 of his Affidavit, Riley claims that West Face failed to raise a new 

fund because West Face lacked private equity experience. This claim is simply wrong. In 

fact, West Face had substantial experience both with investments typical of private equity 

funds, and with fund structures used in private equity. 

143. First, the subset of more concentrated investment strategies that West Face (and 

other funds that I have managed) had historically engaged in (as noted above) include a 
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number of typical private equity investments (including WIND, Centaur Gaming, Maple 

Leaf Foods and Stelco). In fact, on several of those transactions our co-investors were 

private equity funds. Furthermore, the Long Term Opportunities funds were intentionally 

structured from the beginning in 2007 with the capability to engage in highly illiquid 

concentrated investments through the use of “side pockets”, which prevented investors 

from redeeming from those investments. Both the WIND and Centaur Gaming 

investments were structured as side pocket investments, which were similar to a private 

equity structure. 

144. Second, in addition to the Long Term Opportunities funds, West Face also 

manages the Alternative Credit Funds, a group of credit funds structured in the same 

manner as typical private equity funds. Investment capital for the Alternative Credit Funds 

was committed by investors for a fixed duration, with investment first occurring through a 

fixed investment period; the investments were then monetized, and capital (along with 

any profits) was returned to investors during the “harvest” period. 

145. Third, West Face has structured and raised capital for special purpose co-

investment vehicles that were structured with terms comparable to private equity funds, 

where the existing West Face investment funds had insufficient capacity for a particular 

investment.  

146. At paragraph 179 of his Affidavit, Riley also attempts to attack the Distressed Fund 

on the basis that West Face allegedly “cherry-picked” favourable investments and 

concealed unfavourable ones (and breached applicable SEC rules in doing so). That 

criticism is also unfair and unwarranted. In fact, West Face’s marketing document 
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provided detailed disclosure on the construction of the track record for the Distressed 

Fund and complied with applicable SEC guidance concerning the presentation of West 

Face’s investment record. Furthermore, given the subset of investment strategies that 

was drawn from West Face’s historical record and proposed for the Distressed Fund, the 

historical track record presented for the Distressed Fund was entirely relevant and 

appropriate for prospective investors in that Fund. Moreover, regardless of the track 

record presented in marketing materials associated with the Distressed Fund, interested 

investors were also provided with access to a data room that included West Face’s 

complete investment track record.  

147. The Distressed Fund was intended to raise a target of US$1 billion, with a life span 

of up to ten years. The management fee was to be 1.00% on unfunded commitments 

during the investment period and 1.75% on net invested capital. I have little doubt that 

West Face would have succeeded in raising this Fund in the absence of the serious 

misconduct of the Catalyst Defendants, as described herein and in my First Affidavit. If 

West Face had succeeded in raising the Distressed Fund, I believe that West Face 

reasonably could be expected to have earned approximately US$80 million in 

management fees over the life of the fund. The fund terms also provided for a carried 

interest performance incentive of 20% of any profits in excess of an 8% preferred return 

to investors. West Face’s prior track record deploying the same strategies intended for 

the Distressed Fund demonstrated an annual rate of return of approximately 15%. 

Applying those returns to the Distressed Fund, West Face reasonably could be expected 

to have earned approximately US$120 million in carried interest performance incentive. 

As a result, West Face has lost the opportunity to earn hundreds of millions of dollars in 
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management fees and performance incentives associated with managing such 

investments.  

148. In addition, if West Face had successfully deployed the first vintage of the 

Distressed Fund, West Face would have been able to raise successive vintages of the 

Distressed Fund (much as Catalyst has done with its own funds). The lost opportunities 

inflicted upon West Face through Catalyst’s tactical litigation, the Black Cube Campaign 

and the Defamation Campaign, include many multiples of the damage inflicted by the 

sabotaged launch of the Distressed Fund. 

149. Furthermore, history has now shown that West Face was prescient in seeking to 

establish an investment fund focused on distressed investment opportunities, given the 

current global economic collapse arising from the COVID-19 pandemic. Based on my own 

experience as a distressed investor over almost 30 years, I have no doubt that if West 

Face had been successful in putting into place a distressed investment fund in the current 

economic environment, West Face would have been well positioned to make a number 

of investments that would yielded substantial returns for investors. Furthermore, had West 

Face been able to launch the Distressed Fund in 2018, I expected that West Face would 

have been able to deploy a significant amount of capital and would soon have been 

marketing a second round of the Distressed Fund. 

 Conclusion 

150. In order to be successful as an investment manager, West Face requires three 

factors: (a) confidence from existing and potential investors, (b) trust from members of 

the investment community, and (c) the ability to retain and attract top level investment 
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personnel. Catalyst’s relentless and invidious campaign against West Face attacked and 

undermined all three of these factors. If true, Catalyst’s allegations of misconduct would 

have destroyed West Face’ reputation and subjected the firm to fatal regulatory risk. No 

capable investment professional would have wanted to work at West Face if the firm had 

engaged in the conduct alleged by the Catalyst Defendants. 

151. The incessant defamation, harassment, and intimidation of West Face and its 

employees, including through the Defamation Campaign and the Black Cube Campaign, 

had a highly negative impact on the morale of our investment professionals and other 

employees, as well as on our ability to retain them. At Catalyst’s instigation, current and 

former employees were lied to, deceived, flown halfway around the world on false 

pretenses, and then selectively and misleadingly quoted in communications to the press 

and to hundreds of members of the investment community. Very few people are willing to 

put their professional reputations and personal security in danger. As a direct result, we 

suffered a relentless flood of departures. Eventually these departures, and our 

corresponding inability to replace people who left, made it impossible to continue carrying 

on business, let alone raise a new investment fund.  

152. All of these highly negative consequences are directly attributable to the very 

serious and relentless misconduct engaged in by the Catalyst Defendants. They have 

systematically concealed highly relevant documentation and information concerning the 

insidious scheme that they and others associated with them have engaged in over a  
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Court File No. CV-17-587463-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

B E T W E E N: 

THE CATALYST CAPITAL GROUP and CALLIDUS CAPITAL 
CORPORATION 

Plaintiffs 

- and - 

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. 
C.O.B. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, 

FRIGATE VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL 
LP, ANSON INVESTMENTS MASTER FUND LP, AIMF GP, ANSON 
CATALYST MASTER FUND LP, ACF GP, MOEZ KASSAM, ADAM 

SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN ANDERSON, 
BRUCE LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, KEVIN 
BAUMANN, JEFFREY MCFARLANE, DARRYL LEVITT, RICHARD 

MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 
BRUCE LIVESEY and JOHN DOES #4-10 

Defendants 

A N D  B E T W E E N: 

WEST FACE CAPITAL INC. and GREGORY BOLAND 

Plaintiffs by Counterclaim 

- and –  

THE CATALYST CAPITAL GROUP INC., CALLIDUS CAPITAL CORPORATION 
NEWTON GLASSMAN, GABRIEL DE ALBA, JAMES RILEY, VIRGINIA JAMIESON, 

EMMANUEL ROSE, B.C. STRATEGY LTD. d/b/a BLACK CUBE, B.C. STRATEGY UK 
LTD. d/b/a BLACK CUBE, and PSY GROUP INC. 

Defendants by Counterclaim 

AMENDED REPLY AND DEFENCE TO COUNTERCLAIM OF WEST 
FACE CAPITAL INC. AND GREGORY BOLAND 
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1. The defendants to the counterclaim, The Catalyst Capital Group Inc. (“Catalyst”), 

Callidus Capital Corporation (“Callidus”), Newton Glassman (“Glassman”), 

Gabriel De Alba (“De Alba”) and James Riley (“Riley”) (collectively, the “Catalyst 

Defendants”), deny all of the allegations contained in the Fourth Fresh as 

Amended Statement of Defence and Counterclaim (the “Counterclaim”) of West 

Face Capital Inc. (“West Face”) and Gregory Boland (“Boland”) dated October 1, 

2019, save and except those allegations expressly admitted herein.    

Overview 

2. West Face and Boland have advanced this Counterclaim as a tactical move in 

response to the Statement of Claim (the “Claim”) with the intent of avoiding and 

obfuscating the issues raised in the Claim. The Claim addresses serious 

allegations of market distortion and the use of short-selling to wreak havoc on the 

capital markets in particular in relation to Callidus.  

3. The Counterclaim is nothing more than a smokescreen:  it is an improper attempt 

by West Face and Boland to distract the market from West Face’s poor fund 

management and deteriorating financial performance, to divert attention from the 

merits of Catalyst’s and Callidus’s claim, to shield West Face’s and Boland’s 

improper conduct from scrutiny by the courts, and to unduly limit the Catalyst 

Defendants from expressing themselves on matters of public interest.  

4. The Catalyst Defendants have neither defamed nor conspired to defame West 

Face or Boland, nor have they participated in any systematic “Campaign” to harm 

West Face and Boland, as alleged. Indeed, most of the statements complained of 
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by West Face and Boland were neither made nor published by the Catalyst 

Defendants. 

5. The Catalyst Defendants plead and rely upon the defences of fair comment, 

qualified privilege, public interest responsible communication, and as regards to 

certain statements complained about, the defence of justification. 

6. West Face and Boland have not suffered any harm or damages as a result of any 

alleged wrongful conduct on the part of the Catalyst Defendants. Any loss of 

investments or investor confidence, any inability to attract investors or raise 

investment funds, or any failure to retain or hire employees that West Face and 

Boland complain of in the Counterclaim, are directly attributable to West Face’s 

own past and continued underperforming Fund investments, as well as West 

Face’s poor investment decisions, lack of due diligence and incompetent 

management. Indeed, West Face’s performance has been abysmal for the better 

part of 5 years, and has resulted in an exodus of investors from its funds. This has 

nothing to do with the Catalyst Defendants, but rather West Face’s own poor 

management and ineptitude.  

7. The Catalyst Defendants are not vexatious litigants, as alleged. This allegation is 

also entirely tactical. West Face and Boland seek to avoid a determination of the 

merits of the allegations in the Claim that they have participated in an improper 

and unlawful short-selling campaign. 
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8. There is simply no foundation for the damages and other relief sought by West 

Face and Boland. The Counterclaim should be dismissed with substantial 

indemnity costs to the Catalyst Defendants.  

The Catalyst Defendants 

9. Catalyst is a Canadian private equity firm that specializes in investments in 

distressed and undervalued situations (i.e., investments in companies that are 

under-managed, under-valued or poorly capitalized). Catalyst has statutory and 

common law obligations to keep its investors and the public informed of matters 

concerning the management, conduct and performance of Catalyst, its affiliates 

and investment funds, and of any other matter material to the company. 

10. Callidus is a publicly traded asset-based lender that operates in the growth and 

recovery market in Canada and the U.S. Callidus provides capital to meet the 

financing requirements of companies that cannot access traditional lending 

sources. Callidus has statutory and common law obligations to keep its investors 

and the public informed of matters concerning the management, conduct and 

performance of Callidus and of any other matter material to the company. 

11. Glassman is the Managing Partner of Catalyst, and the Executive Chairman and 

a Director of Callidus. Riley is a Managing Director and the COO of Catalyst, and 

the Secretary and a Director of Callidus. De Alba is a Managing Director and 

Partner of Catalyst and has no role at Callidus.  

12. As officers and/or directors of Catalyst and/or Callidus, Glassman, Riley and De 

Alba have statutory and regulatory obligations to keep Catalyst’s and Callidus’s 
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investors and the public, as the case may be, informed of matters concerning the 

management, conduct and performance of Catalyst, Callidus, their affiliates and 

investment funds, and of any other matter material to the operation of the 

companies.  

13. At all material times, Glassman, Riley and De Alba were solely acting in their 

capacity as officers and/or directors of Catalyst and/or Callidus. Glassman, Riley 

and De Alba deny that they are personally liable for any alleged defamation, 

conspiracy, breach of confidence or any of the other alleged acts complained of by 

West Face and Boland. 

West Face and Its Poor Financial Performance 

14. West Face is an investment management firm that manages a number of hedge 

funds and investment portfolios in Canada, the United States and the Cayman 

Islands.  These include: 

(a) The West Face Long Term Opportunities Fund (the “Long Term 

Opportunity Fund”) - closed to new investors in 2007 with a cap of $700 

million, this group of funds consists of the West Face Long Term 

Opportunities Limited Partnership (the “Canadian Fund”), the West Face 

Long Term Opportunities (USA) Limited Partnership (the “US Fund”) and 

the West Face Long Term Opportunities Master Fund L.P. (the “Cayman 

Master Fund”).  The Canadian Fund, the US Fund and the Cayman Master 

Fund together invest in the West Face Long Term Opportunities Global 

Master Fund L.P. The West Face Long Term Opportunities Fund Ltd. (the 

201



-6- 

“Cayman Fund”) invests in the Cayman Master Fund. West Face is the 

investment advisor to each of the Canadian Fund, the US Fund and the 

Cayman Master Fund; and 

(b) The West Face Alternative Credit Fund (the “Alternative Credit Fund”)

– closed to new investors in September 2014 with a cap of $600 million, this 

group of funds consists of the West Face Credit Opportunities Master I L.P. 

which is managed by the WFCOF Cayman Inc., the West Face Alternative 

Credit Master L.P., which is managed by West Face ACF Cayman GP Inc. 

and WF ACF KI I L.P., which is managed by the WF ACF KY I GP Inc.  The 

focus of the West Face Alternative Credit Fund is on high risk investments 

in second-lien debt, unsecured debt, mezzanine financing, acquisition 

financing and bridge loans, 

 (collectively, the “West Face Funds”). 

15. The founding principal of West Face is Boland, who serves as CEO and Co-Chief 

Investment Officer. The other principals of West Face are Peter Fraser, Anthony 

Griffin and Thomas Dea. West Face’s investment strategies are directed by its four 

principals. Unlike other hedge fund firms, West Face has refused to subscribe or 

conform to reporting requirements of independent data and market research firms, 

such as Preqin, upon which institutional investors rely to perform due diligence and 

keep track of hedge fund managers and hedge fund performance.    

16. A significant part of West Face’s investment strategy is to take short positions in 

companies and try to take advantage of sharp declines in a company’s stock price. 
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West Face has taken short positions in companies such as Home Trust Company, 

SunOpta Inc., Hain Celestial Group, Inc., Air Methods Corporation and Callidus. 

17. Since 2011, the West Face Funds have consistently suffered from poor financial 

performance. For example, the Long Term Opportunity Fund has, for more than 5 

years, repeatedly underperformed relative to other indices, including the S&P/TSX 

Composite Total Return Index and the S&P 500. The Long Term Opportunity Fund 

consistently failed to achieve double digit returns and in some years incurred 

negative returns.   

18. As of June 30, 2017, prior to the alleged publication of the “Internet Postings” 

complained of, the cumulative returns earned in the Long Term Opportunity Fund 

were significantly below the cumulative returns of the S&P/TSX Composite Total 

Return Index and the S&P 500. As shown below, the three-year cumulative return 

on the Long Term Opportunity Fund as of June 30, 2017 was -2.5%.  In contrast, 

the three-year cumulative return for the S&P/TSX Composite Total Return Index 

and the S&P 500 for the same period were 9.5% and 31.7%, respectively. From 

the perspective of a five-year cumulative return, the Long Term Opportunity Fund’s 

performance lagged even further behind the comparative indices: 

West Face 
Long Term 

Opportunity Fund 

S&P/TSX 
Composite Total 

Return Index 

S&P 500

1-Year Cumulative 2.8% 11.0% 17.9% 

3-Year Cumulative -2.5% 9.5% 31.7% 

5-Year Cumulative 16.9% 52.1% 97.9% 
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19. The Long Term Opportunity Fund has consistently underperformed for many 

reasons, including: 

(a) negative investment returns from high investment exposure in oil and gas 

companies like PHI Inc. and Gran Tierra Energy Inc., following the collapse 

of the oil and gas market in 2014-2015; 

(b) “unexpected outcomes” in West Face’s investments in Entravision 

Communications Corporation and Air Methods Corporation; 

(c) investing in a company that was charged criminally for bribery and 

corruption; 

(d) investments that failed to meet West Face’s forecast; 

(e) failed short positions; and 

(f) over-attribution of illiquid investments. 

20. For example, in a public SEC 13F Filing, West Face disclosed that it suffered a 

negative US$204.1 million return over a three-year period ending February 20, 

2018 (equating to a -47.5% aggregate annual return and a -18% internal rate of 

return) in the following investments:  PHI Inc., Entravision Communications Corp., 

Gran Tierra Energy Inc., Hudson Technologies Inc., SunOpta Inc. and Suncoke 

Energy Inc. 

21. West Face’s poor investment performance meant that it never achieved the high 

water mark or preferred return on its funds. 
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22. As a consequence of West Face’s poor performance as a fund manager, its 

investors lost confidence in the firm and elected to redeploy their investment 

elsewhere. Thus, the total value of assets under West Face’s management 

(“AUM”) suffered a precipitous decline.  

23. West Face’s AUM declined from a high of approximately $2.8 billion to 

approximately $1.7 billion by March 2016. By September 2017, well before the 

publication of the alleged defamatory statements, West Face’s AUM had further 

declined to only approximately $1 billion as its investors rushed to redeem their 

investments.  

24. West Face was subject to significant redemptions from its investors well before the 

publication of any of the alleged defamatory statements. Contrary to West Face’s 

and Boland’s allegations, any loss of investments or investor confidence, or any 

inability to attract investors or raise investment funds, were a result of West Face’s 

poor financial performance and management. The Catalyst Defendants deny that 

West Face has suffered any loss or damages as a result any the actions by the 

Catalyst Defendants. 

25. The Catalyst Defendants further deny that West Face has encountered any 

difficulty in retaining or recruiting employees as a result of the actions of the 

Catalyst Defendants. If West Face has suffered such difficulties, then it is a result 

of employees who became seriously disillusioned with West Face’s financial 

struggles, extensive fund redemptions and future prospects and sought 

opportunity for advancement and growth elsewhere. Simply put, any inability to 
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retain or recruit employees is due to West Face’s dismal performance and rapidly 

declining AUM, and not attributable to the Catalyst Defendants. 

26. Moreover, the reputational damage suffered by West Face due to its exceedingly 

poor performance was further compounded when it announced: 

(a) in September 2017, the decision to suspend withdrawals and redemptions 

in the Long Term Opportunity Fund (known in the business as “gating”).  As 

a result of this extreme decision, investors in the Long Term Opportunity 

Fund were prohibited from withdrawing any of their investment from the 

Long Term Opportunity Fund. This decision, made out of necessity given 

the accelerated pace of redemption requests, created strong negative 

sentiment amongst West Face’s investors and the marketplace, and 

damaged West Face’s business prospects; and 

(b) in December 2017, the decision to discontinue offering both the US Fund 

and the Cayman Fund. As a result, investors in the US Fund and the 

Cayman Fund only received a return of capital on a pro rata basis upon 

redemption and not on an expected “first come-first out” basis. In effect, 

West Face could not meet investors’ demands for redemption and decided 

to wind up the US Fund and the Cayman Fund.   

27. Indeed, in December 2017, West Face acknowledged that its investment 

strategies were ill-suited to a hedge fund structure. West Face conceded that, over 

the last several years, the quarterly liquidity requirements for its hedge funds and 

the lack of available capital to allocate to private investments, have restricted West 
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Face’s ability to successfully participate in higher value opportunities, thereby 

resulting in losses. 

28. West Face’s losses and lack of “business success” have nothing to do with the 

Catalyst Defendants. They are solely attributable to West Face’s own 

mismanagement and ineptitude, which led its hedge funds to fail.   

29. West Face, itself, conceded this mismanagement. In 2018, West Face abandoned 

its flawed investment strategy that had failed its investors and attempted to create 

a new private equity fund, the “West Face Distressed Fund”. Unlike West Face’s 

other funds, the primary focus of the “West Face Distressed Fund” was intended 

to be on investments in distressed and undervalued situations - the same 

investment focus as Catalyst.  

30. West Face sought to raise $1 billion for its new fund, notwithstanding that it had no 

prior performance record of managing and creating value from a private equity 

fund focussed on distressed and undervalued investments. The size of the raise 

was excessive for a first time private equity fund by a manager with no private 

equity track record. 

31. In an attempt to raise the new fund, West Face held “road show” sales 

presentations to potential investors. These sales pitches presented a “cherry-

picked” list of specific investments that showed positive returns, while ignoring 

many of West Face’s investments that yielded negative or poor returns. This 

approach is not consistent with SEC rules. 
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32. Given the poor financial performance of the West Face Funds, the lack of any prior 

record of private equity fund performance of distressed and undervalued 

investments, West Face’s history of gating and prohibiting its investors from 

withdrawing their investments, West Face’s refusal to report to independent data 

and market research firms, and the selective and improper investment illustrations 

used to attempt to raise $1 billion from potential investors, West Face failed to raise 

the West Face Distressed Fund as would be expected. West Face’s failure to raise 

new funds had nothing to do with the Catalyst Defendants.  

33. Consequently, any loss that West Face and Boland have allegedly suffered or any 

lack of success on the part of West Face and Boland to attract investors for the 

new proposed private equity fund were entirely attributable to their own decisions 

and actions in marketing the proposed fund, and West Face’s growing reputation 

as a poor fund manager. 

The West Face Court Actions 

34. West Face and Boland improperly seek to have the Catalyst Defendants declared 

vexatious litigants in order to shield their own actions and wrongful conduct from 

scrutiny of the court. There is no basis for this extraordinary relief. The court actions 

that West Face and Boland complain of in the Counterclaim are neither abusive 

nor vexatious, as alleged.  

(i) The Moyse Action 

35. On June 25, 2014, an action was commenced against West Face and Brandon 

Moyse, a former employee of Catalyst who resigned to join West Face. The action 
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was commenced in order to enforce Moyse’s non-competition obligation pursuant 

to his Employment Agreement with Catalyst (the “Moyse Action”).      

36. Before his resignation, Moyse was on Catalyst’s internal “telecom” deal team 

working on Catalyst’s acquisition of Wind Mobile Inc. (“Wind”). 

37. Wind is a Canadian telecommunications provider that was formerly owned by 

VimpelCom Ltd. (“VimpelCom”) and Globalive Capital Inc. (“Globalive”).  

38. In late 2013, Catalyst and VimpelCom had entered into negotiations for the sale of 

VimpelCom’s interest in Wind. In the spring of 2014, Catalyst and VimpelCom 

entered into a confidentiality agreement to keep confidential the negotiations 

regarding Catalyst’s potential purchase of VimpelCom’s interest in Wind (the 

“Confidentiality Agreement”). In July 2014, Catalyst and VimpelCom also 

entered into an Exclusivity Agreement pursuant to which VimpelCom, its affiliates, 

and its advisor, UBS Securities Canada Inc. (“UBS”), were prohibited from 

soliciting or encouraging any offers, or participating in any negotiation or 

discussions with any other party regarding the sale of Wind (the “Exclusivity 

Agreement”). 

39. At that time, West Face was not considered by VimpelCom to be a serious player 

in the negotiations for Wind. VimpelCom had rejected earlier offers by West Face 

for the acquisition of Wind. 

40. By May 6, 2014, Catalyst and VimpelCom had agreed to a $300 million purchase 

price for Wind and were working to complete a formal Share Purchase Agreement.  
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41. On May 24, 2014, Moyse resigned from Catalyst effective June 22, 2014 to join 

West Face. 

42. The Moyse Action was therefore commenced on June 25, 2014 to enforce the non-

competition clause in Moyse’s Employment Agreement. 

43. As described further below, Moyse was subsequently enjoined, pursuant to an 

order of Justice Lederer of the Ontario Superior Court of Justice, from using, 

misusing or disclosing any and all confidential and/or proprietary information of 

Catalyst, and from engaging in activities competitive to Catalyst in order to be in 

compliance with the non-competition clause. Justice Lederer also ordered that 

Moyse’s personal computer and other electronic devices be forensically imaged 

and reviewed by an independent supervising solicitor. 

44. By August 3, 2014, a Share Purchase Agreement between Catalyst and 

VimpelCom was “substantially completed” for the sale of Wind to Catalyst. 

45. On August 11, 2014, VimpelCom and Catalyst informed Industry Canada that the 

deal “was done”.   

46. On August 15, 2014, VimpelCom demanded a $5 - $20 million break fee from 

Catalyst, which had been previously requested and abandoned by VimpelCom 

early in the negotiations. This demand for a break fee, made 10 days after 

VimpelCom told Catalyst that the Share Purchase Agreement was “substantially 

settled” and 4 days after Catalyst and VimpelCom informed Industry Canada that 

the deal was “done”, was rejected. 
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47. On September 15, 2014, it was announced that a consortium that included West 

Face (the “Consortium”), entered into an agreement with VimpelCom to purchase 

Wind for the same price as Catalyst had negotiated.  

48. On October 9, 2014, Catalyst amended its statement of claim against Moyse and 

West Face, alleging that West Face used confidential information it received from 

Moyse to successfully pursue the acquisition of Wind. 

49. The Moyse Action was tried on June 6-13, 2016 before Justice Newbould. The 

action was dismissed and costs were awarded against Catalyst. The decision and 

costs award were appealed and upheld by the Court of Appeal.  

50. Although it was unsuccessful, the Moyse Action was neither abusive nor vexatious.  

51. Before commencing the Moyse Action, Catalyst wrote to West Face and Moyse 

about the implications of the departure of Moyse and his acceptance of 

employment with West Face.  

52. In response, West Face and Moyse took the position that the non-competition and 

non-solicitation clauses of Moyse’s Employment Agreement were both 

unenforceable. West Face and Boland offered an “ineffectual assurance” that 

Moyse had no intention of revealing any information which could reasonably be 

considered confidential or proprietary in nature. Their response proposed that 

either Catalyst simply accept their assurance or go to court.  As West Face and 

Moyse “volunteered nothing”, Catalyst commenced an action and sought an 

injunction.  
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53. The injunction, as further particularized below, was granted by Justice Lederer of 

the Ontario Superior Court of Justice. During the course of the injunction 

proceeding, it was discovered that despite their assurances, Moyse had indeed 

provided West Face with Catalyst memos marked “Confidential” and “For Internal 

Discussion Purposes Only” (“Catalyst Confidential Memos”). It was learned that 

Moyse provided Catalyst Confidential Memos to Thomas Dea of West Face who 

then circulated them to the other partners and a Vice-President at West 

Face.  West Face and Moyse said nothing about the sharing of Catalyst 

Confidential Memos when they gave their assurances to Catalyst that that they 

had no intention of revealing or improperly using any information that was 

confidential to Catalyst. West Face and Moyse waited until Catalyst discovered 

that the Catalyst Confidential Memos had been delivered, before acknowledging 

that the transmission took place. As Justice Lederer found, West Face and Moyse 

provided an “ineffectual assurance”. In the face of the ineffectual assurance that 

West Face and Moyse did not have or would not improperly use Catalyst 

confidential information, it was reasonable and not vexatious of Catalyst to pursue 

the Moyse Action. 

54. On November 14, 2014, Justice Lederer issued an order enjoining Moyse from 

using, misusing or disclosing any and all confidential and/or proprietary information 

of Catalyst. To ensure that Moyse did not communicate confidential information to 

West Face, the court also enjoined Moyse from engaging in activities competitive 

to Catalyst, in compliance with the non-competition clause.  
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55. Justice Lederer held that there was a strong prima facie case that Moyse had 

breached the confidentiality clause of his Employment Agreement. The Court 

found that Moyse took and delivered to West Face confidential information which 

could demonstrate strategies Catalyst used in a competitive business. West Face 

understood the Catalyst Confidential Memos received were confidential. 

Notwithstanding its confidential nature, West Face distributed the Catalyst 

Confidential Memos to each of its partners and a Vice-President.  

56. Moreover, Justice Lederer ordered an Independent Supervising Solicitor (“ISS”) to 

review the forensic images of Moyse’s personal electronic devices to identify if any 

material confidential to Catalyst remained in Moyse’s possession. The order was 

necessary as it was discovered during the course of the injunction proceeding that 

Moyse had deleted emails evidencing the transmission of Catalyst Confidential 

Memos to West Face. Moyse opposed the order and asserted that he should be 

left to review and determine what must be produced. Justice Lederer rejected 

Moyse’s assertion. 

57. It was later discovered by the ISS, that on the very day that the court had ordered 

Moyse’s personal devices to be forensically imaged, Moyse downloaded military-

grade deletion software to his personal computer and deleted material from his 

computer the night before his computer was turned over for imaging.  

58. Contrary to West Face’s and Boland’s allegations, the Moyse Action was neither 

abusive nor vexatious. Indeed, the Court of Appeal for Ontario noted that Moyse’s 
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decision to delete material from his computer was a “serious breach of the court 

order”. 

(ii) The VimpelCom Action 

59. On May 31, 2016, a week before the trial of the Moyse Action, a claim was 

commenced against VimpelCom, its advisor UBS, and members of the 

Consortium, including West Face, for inducing breach of contract, conspiracy and 

breach of confidence relating to the Consortium’s acquisition of Wind (the 

“VimpelCom Action”). 

60. Contrary to West Face’s and Boland’s allegations, West Face did not act in an 

entirely appropriate manner with respect to the acquisition of Wind. Catalyst 

discovered, long after the commencement of the Moyse Action, that during the 

period of confidentiality and exclusivity with Catalyst: 

(a) confidential information was obtained by members of the Consortium about 

the dates of Catalyst’s exclusivity rights and the status of Catalyst’s 

negotiations and dealings with VimpelCom and its Board; 

(b) the Consortium had discussed and negotiated the purchase of Wind with 

VimpelCom and its advisors; 

(c) VimpelCom’s advisor, UBS, participated in and encouraged the 

Consortium’s competing proposals; and 

(d) the timing and content of the Consortium’s competing bid were designed for 

the specific purpose of providing VimpelCom with an alternative option to 
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Catalyst’s offer at the same time as VimpelCom was scheduled to consider 

the agreement with Catalyst. 

61. For example: 

(a) on or about July 18, 2014, West Face and the Tennenbaum Group 

requested, and later obtained, VimpelCom’s consent to share information 

and work together to develop a proposal for the acquisition of Wind; 

(b) on July 21, Tennenbaum Group’s principal, Michael Leitner (“Leitner”), 

wrote to West Face’s principal, Boland, stating that he “heard [C]atalyst is 

seeking exclusivity this week”; 

(c) on July 22, Leitner told Boland that “I spoke to Felix [Saratovsky of 

VimpelCom]…Catalyst may have this in exclusivity by the end of the week”; 

(d) on July 23, Leitner and Boland were advised that “[Jonathan] Herbst [of 

UBS] called me to say that the company has entered into exclusivity at the 

reserve price - $150 million”;  

(e) by August 1, West Face, Tennenbaum Group and other members of the 

Consortium reconciled their financial models. The Consortium received 

comments “over the phone” from VimpelCom about the Consortium’s Share 

Purchase Agreement and received some “feedback on price levels”;

(f) on August 1, the Consortium was advised when the Share Purchase 

Agreement with Catalyst was going to be submitted to the VimpelCom 

board; and 
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(g) on August 6-7, the Consortium, with the benefit of inside information, 

deliberately delivered its own “superior” proposal to pre-empt VimpelCom’s 

approval of Catalyst’s Share Purchase Agreement. At that time, the 

Consortium was also provided with additional confidential information about 

the internal processes and timetable of VimpelCom, including a revised 

board schedule. The Consortium was told by UBS “not to burn their file”. 

62. Contrary to West Face’s and Boland’s allegations, VimpelCom’s board was not 

genuinely dissatisfied with the offer from Catalyst. Rather, with information it 

improperly obtained in breach of the Confidentiality Agreement and the Exclusivity 

Agreement, West Face and the other members of the Consortium made a proposal 

they believed to be “superior” to Catalyst’s. Shortly thereafter, the Consortium’s 

proposal was deliberately provided during the period of the Exclusivity Agreement 

so that the VimpelCom board had, as stated by Leitner, “2 birds in hand” when it 

came to approve the Share Purchase Agreement with Catalyst. Providing the 

proposal before the VimpelCom board approved Catalyst’s Share Purchase 

Agreement was the Consortium’s “only play”.  

63. To the knowledge of West Face and Boland: 

(a) Catalyst was not aware at the time of any of the communications and the 

sharing of information that occurred amongst VimpelCom, Globalive, UBS 

and members of the Consortium;  

(b) the communications and the sharing of information that occurred among 

VimpelCom, Globalive, UBS and the Consortium were in violation of the 
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Confidentiality Agreement and the Exclusivity Agreement that Catalyst and 

VimpelCom had entered into; and 

(c)  the conduct of the Consortium, VimpelCom, Globalive and UBS was 

intended to frustrate and impair Catalyst’s contractual rights and to provide 

West Face and the other members of the Consortium with an improper 

advantage, and in fact their conduct let to these effects. 

64. Upon discovering these new facts, Catalyst commenced the VimpelCom Action 

against VimpelCom, Globalive, UBS and members of the Consortium.  The breach 

of and interference with Catalyst’s Confidentiality Agreement and Exclusivity 

Agreement by VimpelCom, Globalive, UBS, and members of the Consortium were 

not known to Catalyst at the time the Moyse Action was commenced. At issue in 

the VimpelCom Action are the breaches of contract and confidence alleged against 

VimpelCom, Globalive and UBS, contrary to Catalyst’s Confidentiality and 

Exclusivity Agreement, and the misuse of confidential information by the 

Consortium to conspire and induce VimpelCom to breach its agreements with 

Catalyst.   

65. The claim against VimpelCom, UBS and members of the Consortium is neither 

abusive nor vexatious.  

66. Indeed, Catalyst’s belief that confidential information about the Wind negotiations 

and transactions was improperly obtained by the Consortium in breach of 

Catalyst’s confidentiality and exclusivity rights has subsequently been confirmed 

by former West Face employees.  
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67. According to a former West Face employee with extensive experience as a 

portfolio manager, inside information about the Wind negotiations was obtained by 

members of the Consortium. As a result, the Consortium was able to purchase 

Wind by making a different bid with fewer conditions than Catalyst.  This employee 

stated that he thought the deal was “polluted” and that the Consortium had 

benefited from inside information about Catalyst’s confidential bid: 

Former WF 
employee 

But one of them in particular was – they were like ‘we can’t 
provide you with that’.  And somehow that news made its way into 
our shop.  And so they [the West Face consortium] made a bid 
with no conditions— 

Interviewer That’s crazy— 

Former WF 
employee 

--and the board took it. 

Interviewer --this is why – it’s crazy, isn’t it? I mean – 

Former WF 
employee 

It is, unless someone on the Wind board told you what the right 

answer was, but said they couldn’t put it on paper. 

Interviewer So they had inside information from Wind or from Catalyst?  Or 
from both, you think? 

Former WF 
employee 

They had information about Catalyst’s bid, and they had 
information about why Wind wasn’t taking it.  And so they gave a 
bid that was lower but a little bit different that the board would 
accept. 

68. Further, this same former West Face employee stated that Catalyst was correct in 

believing that West Face had indeed received confidential information about the 

Wind transaction that it was not supposed to have: 

Interviewer Who has the right answer? 

Former WF 
employee 

Catalyst.  It’s – I believe they’re correct that West Face had 

information they weren’t supposed to. 

218



-23- 

Interviewer Ah, okay. 

Former WF 
employee 

It just didn’t come to West Face’s hands the way-- 

Interviewer So what’s the right path?  Where did it go, I mean it’s -- 

Former WF 
employee The board. 

Interviewer A board member?  Of Wind, you think a board member of Wind 

gave them the-- 

Former WF 
employee 

Yeah.” 

69. A second former West Face employee with extensive investment industry 

experience stated that the Consortium’s winning bid was made as a result of 

collusion: 

Former WF 
employee  

[Catalyst] actually had a bid that was higher than ours.  They bid 
something, something over 300 million, I don’t know what.  Our belief 
that it was higher than ours.  Umm, so they kind of forgot about, they 
kind of forgot about, umm… If you remember what, umm, 
VimpelCom told UBS, the three key--. 

Interviewer Conditions. 

Former WF 
employee  

Umm, yeah. Umm, items they were looking for in the bidding process 
was, umm, expediency of close, whoever can close the fastest; 
certainty of close; and number three was price.  But price wasn’t the 
most important factor.  So, we put our bid in, and we said, “See, no 
conditions to close, we can close--.”  And the big thing was 
regulatory, because you need a regulatory approval to take 
ownership of the asset, and they had to put in a, a regulatory 
approval. 

Interviewer And you had that approval? 

Former WF 
employee  

We didn’t, but what we did differently from Catalyst Capital is we 
went to Tony Lacavera and we said, “Tony, umm, technically 
speaking, you already control this asset.  You own 51% of the votes, 
so why don’t we team up with you, we’ll give you the money, and 
then you pay VimpelCom?” 

Interviewer Is that, isn’t that conflict of interest? 
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Former WF 
employee 

No, no. There’s no conflict of interest. 

Interviewer He was selling to himself? 

Former WF 
employee  

He, well, he--. He only owned 5% of the business, remember? But 
he owned 51% of the votes. 

Interviewer Yeah. 

Former WF
employee  

So we said to him, “Why don’t we give you 285 million dollars, and 
then you use that to pay VimpelCom 285 million--.” 

Interviewer To buy their--. 

Former WF
employee  

“-to buy out their shares.” 

Interviewer 
-95%? 

Former WF 
employee  

Correct. And then, at some point later, we will restructure the 
company such that we own 90% and you own 10%.  So, we teamed 
up with Tony Lacavera, and he was first, was willing to do that 
because he would essentially be gifted a certain percentage of the 
company for free.” 

70. To date, no court has made any determination as to whether the actions of 

VimpelCom, UBS, Globalive or members of the Consortium had breached any of 

Catalyst’s confidentiality and exclusivity rights. Contrary to West Face’s and 

Boland’s allegations, these issues were not determined by Justice Newbould in the 

Moyse Action.  VimpelCom and other defendants in that action were not parties to 

nor subject to any documentary or oral discovery in the Moyse Action. No court 

has heard from VimpelCom or UBS regarding the circumstances surrounding the 

sale of VimpelCom’s shares of Wind. No explanation has been given by 

VimpelCom about why it made its demand for a break fee after having already 

settled the terms of a Share Purchase Agreement with Catalyst and announcing 

that a deal with Catalyst was done. There has been no explanation by UBS for the 

numerous conversations it had with the Consortium throughout the period of 
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Catalyst’s Exclusivity Agreement. The propriety of VimpelCom’s, UBS’s and 

Globalive’s conduct that led to the Consortium’s bid has yet to be adjudicated 

upon.  

71. Given the foregoing, there is no basis whatsoever to have the Catalyst Defendants 

declared as vexatious litigants. 

(iii) The Veritas Action – 2014 Short-Selling Attack 

72. On June 18, 2015, an action against Veritas Investment Research Corporation 

(“Veritas”) and West Face was commenced for defamation, conspiracy and 

intentional interference with economic relations relating to a short-selling scheme 

orchestrated against Catalyst and Callidus (the “Veritas Action”). 

73. The short-selling scheme involved the publication and dissemination of reports by 

West Face and Veritas that contained false and defamatory statements impugning 

the financial viability and conduct of both Catalyst and Callidus.  The scheme was 

designed to deceive market participants into believing that Callidus was a poor 

investment, and thus to drive the price of Callidus stock downward.  

74. At a meeting between West Face and Veritas representatives in December 2014, 

Boland disclosed details of an unfavourable report that West Face had prepared 

regarding Callidus (the “West Face Report”). Boland “arranged” for the report to 

be shared with Veritas so that Veritas would produce a second unfavourable report 

on Callidus (the “Veritas Report”), creating the false impression that West Face 

and Veritas had independently and separately issued negative reports. This had 

the effect of deceiving the market place into believing that a negative consensus 
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was building against Callidus, and driving the price of Callidus stock downward 

which, in turn, bolstered West Face’s admitted short-selling campaign. 

75. Catalyst and Callidus claim that the Veritas Report and West Face Report 

contained false and defamatory statements impugning the financial viability and 

conduct of both Callidus and Catalyst designed to cause shareholders to sell 

Callidus stock.  The Veritas Action is not abusive or vexatious, as alleged. 

76. Indeed, West Face had previously sought to strike Catalyst’s and Callidus’s claim 

in its entirety on the basis that it disclosed no reasonable cause of action. West 

Face’s motion to strike, however, was dismissed by the Ontario Superior Court of 

Justice. 

77. On appeal, the Court of Appeal of Ontario confirmed that Catalyst and Callidus 

have “made out a prima facie cause of action in defamation against both West 

Face and Veritas” and are “proceeding in good faith”. 

78. There is no basis for this second attempt by West Face to prematurely halt the 

Veritas Action and have the Catalyst Defendants declared as vexatious litigants.

(iv) The Conspiracy Action – 2017 Short-Selling Attack 

79. This action by Catalyst and Callidus against West Face, Greg Boland, Anson 

Group Canada and others, relates to a subsequent short-selling attack that began 

on August 9, 2017 when the Wall Street Journal published an article regarding 

false whistleblower complaints filed with the OSC against Callidus and Catalyst.  
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80. The Catalyst Defendants repeat and rely on their assertions contained in the 

Statement of Claim. 

81. The Counterclaim is an attempt by West Face and Boland to avoid a court 

adjudication on West Face’s and Boland’s conduct in this case and to conceal its 

behaviour in communicating with the whistleblowers and short-selling Callidus 

stock. The within action is neither abusive nor vexatious, as alleged.  

The Litigation and Investigations 

82. Following the short-selling attack in August 2017, Catalyst, through its counsel, 

retained Tamara Global Holdings Ltd. (“Tamara Global”) to provide personal and 

corporate security and to provide litigation support in respect of ongoing and 

contemplated litigation. 

83. Tamara Global was authorized to retain subcontractors and additional consultants 

pursuant to its retainer. 

84. Tamara Global retained B.C Strategy UK Ltd. (“B.C. Strategy”) for the purpose of 

litigation, including litigation between Catalyst and West Face. B.C. Strategy was 

to execute its retainer in accordance with its best professional judgment.  

85. The Catalyst Defendants deny that it engaged B.C. Strategy for any improper 

purpose, as alleged. The Catalyst Defendants did not direct or have any 

involvement in the alleged activities described by West Face in the Counterclaim. 

The Catalyst Defendants did not conspire with B.C. Strategy or with any of the 

other defendants to engage in any unlawful activity.  
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86. B.C. Strategy was to conduct itself at all times in a lawful manner. Insofar as the 

Catalyst Defendants are aware, all interviews and meetings were conducted and 

all information was gathered by B.C. Strategy, lawfully.   

87. The interviews and meetings were conducted for the purpose of litigation between 

Catalyst and West Face. The interviews and meetings and any information that 

exists therefrom are therefore privileged, unless that privilege is expressly waived. 

88. The Catalyst Defendants did not induce West Face employees to breach any 

duties of confidence or fiduciary duties, as alleged. Specifically, none of the 

information obtained by B.C. Strategy, including any purported information from 

Alex Singh related to the hiring and employment of Moyse, is privileged. If any 

information was privileged then any such privilege has been waived by West Face.  

This occurred when Alex Singh delivered an affidavit in the Moyse Action and was 

cross-examined thereon in relation to Moyse’s hiring, including advice and 

direction he gave to Moyse and West Face about these and other related matters. 

Singh’s affidavit and cross-examination transcript and additional evidence in 

relation to these matters were filed and relied upon by West Face at the trial of the 

Moyse Action. 

89. In any event, West Face and Boland have suffered no damages whatsoever as a 

result of the employee interviews. No actionable wrong has been committed 

against West Face or Boland. 

90. With respect to B.C. Strategy’s meeting with Mr. Newbould, the Catalyst 

Defendants had no prior knowledge of the meeting with Mr. Newbould. The 
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Catalyst Defendants were only informed of the meeting with Mr. Newbould after 

the meeting had occurred. 

91. The Moyse Appeal was to commence on September 25, 2018. Upon learning of 

the meeting with Mr. Newbould, a brief adjournment of the appeal was sought to 

consider a possible motion to introduce fresh evidence.  

92. Upon further consideration of B.C. Strategy’s meeting with Mr. Newbould and its 

implications, Catalyst abandoned any motion to introduce fresh evidence on the 

appeal. 

93. Catalyst also sought to strike the allegations regarding Mr. Newbould from the 

Counterclaim. West Face and Boland, however, opposed Catalyst’s request to 

strike. They did so, in part, to deflect attention away from their own improper 

activities and the merits of Catalyst’s and Callidus’s claim against them. 

94. West Face and Boland have also engaged with the media to keep this litigation in 

the public eye, including matters surrounding Mr. Newbould.

95. West Face and Boland have not suffered any damages as a result of the meeting 

with Mr. Newbould, nor does it constitute any actionable wrong against them. 

The Alleged Defamation Campaign 

96. Contrary to West Face’s and Boland’s allegations, the Catalyst Defendants did not 

make any defamatory statements to the media or the financial community, nor did 

they issue any false and defamatory press releases, investor communications or 

internet postings regarding West Face or Boland. Further, the Catalyst Defendants 
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did not authorize B.C. Strategy, PSY Group Inc., Emmanuel Rosen, Virginia 

Jamieson, or any other party to make or post any defamatory statements, through 

aliases or otherwise, concerning West Face or Boland, as alleged.  

97. The Catalyst Defendants did not on their own (or in concert with the other 

defendants by counterclaim) engage in any of the activities described as the 

alleged “Defamation Campaign”.  

98. The Catalyst Defendants state that the words complained of by West Face and 

Boland in the Counterclaim are incapable of bearing any of the meanings pleaded, 

do not bear the meanings pleaded, and are not defamatory. Further, the Catalyst 

Defendants plead and rely upon the fair comment defence, the qualified privilege 

defence, the public interest responsible communication defence, and with respect 

to certain statements set out below, the defence of justification. 

99. The Catalyst Defendants acted in good faith and deny all allegations that they 

acted maliciously towards West Face and Boland. 

100. The statements complained of by West Face and Boland are expressions relating 

to matters of public interest. The Counterclaim is merely an attempt by West Face 

and Boland to chill off the Catalyst Defendants from expressing themselves on 

matters that are of public interest. 

101. Further particulars of the Catalyst Defendants’ defence regarding the statements 

complained about in Catalyst’s press releases, Catalyst’s investor letters, and the 

internet postings are pleaded below. 
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(i) Catalyst Press Releases

102. West Face and Boland complain of two press releases issued on August 18, 2016 

(the “August 18 Press Release”) and October 13, 2016 (the “October 13 Press 

Release”) (collectively, the “Press Releases”). The Press Releases were issued 

following the release of Justice Newbould’s decision in the Moyse Action and his 

decision on costs. 

103. The outcome of the Moyse Action and the costs decision are information material 

to the company. 

104. Pursuant to its statutory and common law obligations, Catalyst had a duty to 

disclose such material information to the public. The statements in the Press 

Releases that West Face and Boland complain about were not made with malice 

or with the intent to injure West Face or Boland. Rather, the statements that West 

Face and Boland complain about were made by Catalyst in the course of 

discharging its duty to keep the public informed of material information concerning 

the company and are protected by the defence of qualified privilege.  

105. The statements made in the Press Releases that West Face and Boland complain 

about are also protected by public interest responsible communication defence. 

106. The statements made in the Press Releases that are opinion constitute fair 

comment, made in good faith and without malice, on matters of public interest. 

107. In addition, with respect to the August 18 Press Release, the statement 

complained about that “Additional evidence has come out since the Moyse 
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litigation that supports the new case that alleges conspiracy and breach of 

contract” is true. Since the commencement of the Moyse Action, additional 

evidence was discovered that members of the Consortium, including West Face, 

were kept apprised of Catalyst’s negotiations for Wind, and had discussed and 

negotiated the purchase of Wind during the period of Catalyst’s Confidentiality and 

Exclusivity Agreement with VimpelCom. The truth about the Consortium’s above-

noted conduct is unassailable. 

108. With respect to the statements complained about in the October 13 Press Release, 

the actions of West Face and Moyse in receiving and circulating Catalyst 

documents marked “Confidential”; the deletion of data and information from 

Moyse’s personal devices following a court order intended to preserve such 

information, and West Face’s and Moyse’s failure to be forthcoming about their 

conduct, are fairly characterized as “unethical”.   

109. The Catalyst Defendants deny that the Press Releases caused West Face or 

Boland any damages whatsoever as a result of their publication.  Further, the 

Catalyst Defendants by Counterclaim were never served with a Notice of Libel 

pursuant to section 5 of the Libel and Slander Act with respect ot the National 

Post/Financial Post article published on August 19, 2016 (referred to in paragraph 

129 of the Fourth Fresh as Amended Statement of Defence and Counterclaim of 

the Plaintiffs by Counterclaim). 
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 (ii) Catalyst Investor Letters 

110. West Face and Boland complain of statements made in letters sent by Catalyst to 

its investors on August 14, 2017 (the “August 14 Investor Letter”) and March 19, 

2018 (the “March 19 Investor Letter”) (collectively, the “Investor Letters”).  

111. Specifically, the statements complained about in the August 14 Investor Letter 

addressed the short-selling attack against Callidus. It had been the subject of a 

short-selling attack that had a significant and material impact on its share price. 

Catalyst received information that Callidus and Glassman were targeted by a 

group, including Boland of West Face, acting in concert to short-sell Callidus stock 

and spread false rumours in the marketplace.  

112. Pursuant to its obligations, Catalyst is required to inform its investors of material 

information concerning the short-selling attack.  The statements contained in the 

August 14 Investor Letter were not made with malice with the intent to injure West 

Face or Boland. Rather, these statements were made in the course of discharging 

Catalyst’s duty to keep its investors informed of material information concerning 

the company and are protected by the defence of qualified privilege. 

113. The statements made in the August 14 Investor Letter that West Face and Boland 

complain about are also protected by the public interest responsible 

communication defence. 

114. The statements made in the August 14 Investor Letter that are opinion constitute 

fair comment, made in good faith and without malice, on matters of public interest. 
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115. The matters addressed in the March 19 Investor Letter concern both the Moyse 

Action and the VimpelCom Action, and the information discovered from former 

West Face employees that are material to those Actions. 

116. The March 19 Investor Letter accurately set outs the information obtained from 

West Face former employees, including information that:    

(a) inside information about the Wind negotiations was improperly 

communicated to members of the Consortium during the period of 

Catalyst’s exclusivity and confidentiality; 

(b) West Face had indeed received confidential information about the Wind 

transaction that it was not entitled to have; and 

(c) the deal with the Consortium was “polluted” and that the Consortium had 

benefited from inside information about Catalyst’s confidential bid. 

117. The statements contained in the March 19 Investor Letter that West Face and 

Boland complain about are protected by the defence of qualified privilege. 

118. The statements contained in the March 19 Investor Letter that West Face and 

Boland complain about are also protected by the public interest responsible 

communication defence. 

119. The statements made in the March 19 Investor Letter that are opinion constitute 

fair comment, made in good faith and without malice, on matters of public interest. 
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120. The Catalyst Defendants deny that the Investor Letters caused West Face or 

Boland any damages whatsoever as a result of their publication. Further, the 

Catalyst Defendants by Counterclaim were never served with a Notice of Libel 

pursuant to section 5 of the Libel and Slander Act with respect to the Globe and 

Mail article published on April 17, 2018 (referred to in paragraphs 195 and 199 of 

the Fourth Fresh as Amended Statement of Defence and Counterclaim of the 

Plaintiffs by Counterclaim).  

(iii) “Internet Postings” 

121. The Catalyst Defendants deny that they authored, created, published, directed or 

instructed any party to draft, create or publish the internet postings complained 

about by West Face and Boland. 

122. The Catalyst Defendants did not create or use, or direct any party to create or use 

false identities or aliases to post statements that were false or otherwise, as 

alleged. The Catalyst Defendants have no knowledge of the authors of the internet 

postings complained of by West Face and Boland. 

123. Specifically: 

(a) Boland Post: the Catalyst Defendants did not author or direct any party to 

author the alleged post that West Face and Boland have defined in the 

Counterclaim as the “Boland Post”, nor did they create or direct any party 

to create any of the websites and Twitter accounts through which the post 

was allegedly posted. Until being notified by West Face’s counsel, the 

Catalyst Defendants had no knowledge of the alleged websites and Twitter 
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accounts. Indeed, these websites and Twitter accounts are largely unknown 

to the public with little to no visitors or followers. The post and the alleged 

websites and Twitter accounts are largely unknown. Contrary to West 

Face’s and Boland’s allegations, the post was not widely read or 

disseminated.  Moreover, most, if not all, of the information contained in the 

post is derived from past publications from recognized news media for 

which West Face and Boland made no complaint;  

(b) Wolfpack Video: the Catalyst Defendants did not create or direct any party 

to create the video that West Face and Boland have labelled in the 

Counterclaim as the “Wolf Pack Video”, nor did they create or direct any 

party to create Twitter accounts through which the video was allegedly 

posted. The Catalyst Defendants had no knowledge of the video or the 

Twitter accounts through which the video was allegedly posted until it was 

brought to their attention by West Face’s counsel. The video and the alleged 

Twitter accounts are largely unknown. There is no evidence that the video 

was widely disseminated or viewed so as to attract any negative attention 

to West Face or Boland; 

(c) Esco Post: the Catalyst Defendants did not author or direct any party to 

author the post that West Face and Boland have defined in the 

Counterclaim as the “Esco Post”, nor did they create or direct any party to 

create any of the alleged websites and Twitter accounts through which the 

post was allegedly posted. The Catalyst Defendants did not direct or 

indirectly use the pseudonym “julesljones”, as alleged. Until the post was 
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brought to their attention by West Face’s counsel, the Catalyst Defendants 

had no knowledge of the post. Indeed, the post contains statements 

regarding Callidus that are inaccurate. The alleged post and Twitter account 

are not widely known to the public. The post was not broadly disseminated 

or read so as to attract any negative attention to West Face and Boland; 

(d) Face the Music Post: the Catalyst Defendants did not author or direct any 

party to author the post that West Face and Boland have defined in the 

Counterclaim as the “Face the Music Post”, nor post directly or indirectly on 

the website that the post was allegedly posted. The Catalyst Defendants 

had no knowledge of the alleged post or the website upon which the post 

was posted, until it was brought to their attention by West Face’s counsel. 

The post and the website are widely unknown to the public. The alleged 

post and Twitter account are not widely known to the public. The post was 

not broadly disseminated or read so as to attract any negative attention to 

West Face and Boland; 

(e) Wolfpack Corruption Post: the Catalyst Defendants did not author or 

publish, nor direct any party author or publish the post that West Face and 

Boland have defined in the Counterclaim as the “Wolfpack Corruption Post”. 

Further, they did not create nor cause anyone to create the website upon 

which the post was allegedly posted. Moreover, they did not create nor 

direct any party to create the Twitter accounts through which the post was 

allegedly posted. Until the post was brought to their attention, the Catalyst 

Defendants had no knowledge of the alleged post or the website and the 
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Twitter accounts through which the post was allegedly posted. The alleged 

post and website are not widely known to the public. The post was not 

broadly read or disseminated so as to attract any negative attention to West 

Face and Boland; and 

(f) Westface.net Post: the Catalyst Defendants did not publish, create, make 

directly or indirectly the statements complained of in the post that West Face 

and Boland have defined in the Counterclaim as the “Westface.net Post”. 

Further, they did not use any pseudonym nor cause any pseudonym to be 

registered, as alleged. Moreover, they did not create or register the website, 

as alleged. The alleged post and website are not widely known to the public. 

The post was not broadly disseminated or viewed so as to attract any 

negative attention to West Face and Boland. 

124. Contrary to West Face and Boland’s allegations, the Catalyst Defendants did not 

conspire to harm West Face or Boland by disseminating false or defamatory 

statements through any “Defamation Campaign”. The Catalyst Defendants did not 

engage in any unlawful or wrongful activity, as alleged.  

125. In any event, West Face and Boland have not suffered any loss or damages as a 

result of the publication, circulation or posting of the Press Releases, Investor 

Letters and Internet Postings.  Well before the publication of any of the defamatory 

statements complained of, West Face suffered a precipitous decline in its AUM as 

a result of its poor financial performance and mismanagement. For the better part 

of 5 years, West Face consistently underperformed relative to other indices, often 
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incurring negative or minimal returns. The loss and damages alleged to have been 

suffered by West Face and Boland are a result of West Face’s and Boland’s own 

failed investment decisions and mismanagement, and not as a result of any actions 

of the Catalyst Defendants.  

Conclusion 

126. There is no merit to the Counterclaim and it ought to be dismissed. The 

Counterclaim is a bald attempt by West Face and Boland to distract the market 

from West Face’s poor fund management and deteriorating financial performance, 

to divert attention from the merits of Catalyst’s and Callidus’s claim, to shield West 

Face’s and Boland’s improper conduct from scrutiny by the courts, and to chill off 

the Catalyst Defendants from expressing themselves on matters of public interest. 

127. West Face and Boland have not suffered any damages whatsoever as a result of 

any conduct by the Catalyst Defendants.  

128. In any event, the damages claimed are excessive and too remote to be 

recoverable at law. West Face and Boland have failed to mitigate their damages. 

129. The Catalyst Defendants did not act in a reckless, high-handed, malicious, 

oppressive or reprehensible manner that would warrant an award of aggravated or 

punitive damages.  

130. The Catalyst Defendants therefore request that the Counterclaim be dismissed 

with costs on a substantial indemnity basis. 
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This is Exhibit “C” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 

238

Maura



239



240



241



242



243



244



245



246



247



248



249



250



This is Exhibit “D” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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To: Jackson, Emily (National Post)[ejackson@postmedia.com]
From: Dan Gagnier
Sent: Fri 8/19/2016 5:14:59 PM (UTC)
Subject: Re: Ontario court judgment against Catalyst

Spokesperson for Catalyst Capital said:

"We are deeply disappointed by the decision and the severe indications of possible bias displayed by Judge Newbold. We 
believe that he did not give fair consideration to all of the evidence presented, ignored contradictory statements made by 
the defendants that are part of the Court record and delivered a judgement containing clear misstatements of fact. Among 
other things, we are particularly concerned that the decision selectively ignores or discounts key testimony as it relates to 
the critical issue of possible destruction of evidence. We are considering all options regarding an appeal."

"Regardless of this questionable decision, after the Moyse litigation commenced, additional evidence came out that 
is supportive of our case against Globalive, West Face, VimpelCom and the other parties."

From: Jackson, Emily (National Post) <ejackson@postmedia.com>
Sent: Friday, August 19, 2016 9:43 AM
To: Dan Gagnier
Subject: Ontario court judgment against Catalyst
 
Hi Dan, 

Hope you’re summer is going well. I’m working on a story today about the Ontario judge ruling against Catalyst in the 
initial lawsuit against its former employee Moyse. I’m wondering – what sort of implications does this have for the more 
recent lawsuit claiming $750 million? Will Catalyst move forward with that lawsuit? 

Please let me know. Much appreciated. 

Emily 

Emily Jackson 
Financial Post | Telecom Reporter
Office | 416.383.2420
Cell | 416.402.6765
ejackson@postmedia.com
@theemilyjackson

From: Dan Gagnier <dg@gagnierfc.com>
Date: Monday, June 13, 2016 at 10:47 AM
To: User Template <ejackson@postmedia.com>
Subject: Re: thanks for the chat. 

Hi Emily - haven't heard anything yet, but will be checking in with them today and will let you know.

Best,
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Dan

From: Jackson, Emily (National Post) <ejackson@postmedia.com>
Sent: Monday, June 13, 2016 10:46 AM
To: Dan Gagnier
Subject: Re: thanks for the chat.
 
Hi Dan, 
Wondering if there are any updates on this… Please let me know. 
Thanks, 
Emily 

Emily Jackson 
Financial Post | Telecom Reporter
Office | 416.383.2420
Cell | 416.402.6765
ejackson@postmedia.com
@theemilyjackson

From: Dan Gagnier <dg@gagnierfc.com>
Date: Wednesday, June 1, 2016 at 3:40 PM
To: User Template <ejackson@postmedia.com>
Subject: Re: thanks for the chat. 

Thanks Emily.  All the best,

Dan

From: Jackson, Emily (National Post) <ejackson@postmedia.com>
Sent: Wednesday, June 1, 2016 3:28 PM
To: Dan Gagnier
Subject: thanks for the chat.
 
Speak to you next week. 

Emily Jackson 
Financial Post | Telecom Reporter
Office | 416.383.2420
Cell | 416.402.6765
ejackson@postmedia.com
@theemilyjackson
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This is Exhibit “E” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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This is Exhibit “F” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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This is Exhibit “G” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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Court awards over $1.5 million in costs against Catalyst Capital in lawsuit with West Face and

http://www newswire.ca/...-with-west-face-and-brandon-moyse-west-face-launches-catalystlitigationcom-website-596998651 html?tc=eml_mycnw[14/10/2016 3:04:54 PM]

West Face also announces the launch of a new website at www.catalystlitigation.com.  Due to the large
volume of documents, and in response to numerous inquiries from current and prospective investors, service
providers and industry participants that we interact with, West Face has assembled the public court materials
from the various lawsuits launched by Catalyst against West Face in the archive hosted on this website,
including materials filed in court by each of Catalyst and West Face.
West Face believes that the Catalyst and Callidus claims in each of these proceedings are without merit and
is vigorously defending each of these proceedings.
About West Face Capital Inc.
West Face Capital Inc. is one of Canada's leading alternative investment managers combining control-
through-distressed, high-yield, negotiated finance, proactive equity, and private equity activities. West Face's
capabilities are underpinned by a seasoned multi-disciplinary investment team, proprietary origination
channels, deep sector expertise, and the ability to address investment targets in domestic and international
markets.
SOURCE West Face Capital Inc.  

For further information: Philip Panet, General Counsel & Secretary, West Face Capital Inc., 2 Bloor Street
East, Suite 3000, Toronto, Ontario, M4W 1A8, Tel: (647) 724-8900
RELATED LINKS
http://www.catalystlitigation.com
www.westfacecapital.com

West Face Capital Vindicated by Decision in Lawsuit Launched by Catalyst Capital

West Face SPV (Cayman) III Inc. announces filing of early warning report related to acquisition of
common shares and debentures of Chieftain Metals Corp.

CUSTOM PACKAGES
Browse our custom packages or build your own to meet your unique communications needs.
Start today.

Organization Profile

West Face Capital Inc.

More on this organization

CAT_E_00000101/002
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This is Exhibit “H” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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adjusted returns, in keeping with its philosophy of "we buy what we can build." Catalyst's Guiding Principles of investment

excellence through operational involvement, superior analytics, attention to detail, intellectual curiosity, team and

reputation are key to the firm's success. The Catalyst team collectively possesses more than 110 years of extensive

experience in restructuring, credit markets and merchant and investment banking in Canada, the United States, Latin

America and Europe.

Contacts
Media:

Gagnier Communications

Dan Gagnier, 646-273-9391

dg@gagnierfc.com

Catalyst Capital Group Comments on West Face Statements | Business Wire http://www.businesswire.com/news/home/20161013006684/en/Catalyst...

3 of 3 10/14/2016 9:56 AM
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17. THE CONSORTIUM SUCCESSFULLY BUYS WIND

A. WEST FACE JOINS THE CONSORTIUM, FINDS OUT CATALYST IS IN 
EXCLUSIVITY

242. By July 21, 2014, West Face’s negotiations with the confidential strategic partner had 

ended. West Face sought instead to join forces with Tennenbaum, LG Capital and Oak Hill to form 

a consortium that would bid on Wind. On that date, Michael Leitner, the managing partner of 

Tennenbaum, and Boland exchanged emails about Catalyst seeking exclusivity from 

VimpelCom.175

243. On July 22, 2014, Leitner informed Griffin, Fraser and Boland that Catalyst “may have this 

in exclusivity by the end of the week”.176

244. On July 23, 2014, Jonathan Friesel of Oak Hill Capital, an entity that dropped out of the 

consortium at the last minute, informed Boland that he was informed by UBS that VimpelCom had 

entered into exclusivity at the “reserve price” and was tied up for 5-7 days. Boland forwarded this 

email to his partners Griffin, Fraser and Dea.177

245. Griffin’s evidence that he “assumed,” but did not “know,” that VimpelCom had entered 

into exclusivity with Catalyst is an exercise in metaphysical sophistry. Griffin’s refusal to 

acknowledge that he “knew” Catalyst was in exclusivity is akin to Moyse’s refusal to admit that he 

“knew” Catalyst was interested in pursuing a Wind deal in March 2014 – it is not based on 

documents, but based on an unrealistic philosophical inquiry into what it means to “know” 

anything.

175 WFC0069995 – Emails between Leitner and Boland dated July 21, 2014 (CPM Tab 174).
176 WFC0059172 – Emails between Leitner, Griffin and Boland dated July 22, 2014 (CPM Tab 175).
177 WFC0048724 – Emails dated July 23, 2014 (CPM Tab 176).
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246. The more credible finding is that by July 23, 2014, West Face knew, for certain, that 

Catalyst was in exclusivity with VimpelCom at the reserve price. 

B. THE CONSORTIUM PLANS TO BLOCK CATALYST’S OFFER

247. As of July 30, 2014, the Consortium’s plan contemplated a purchase of both Wind and 

Mobilicity.178 That plan was abandoned when the Consortium learned on Friday, August 1, 2014, 

that VimpelCom’s board of directors was going to consider a Catalyst SPA. On that date, Leitner 

wrote to the other Consortium members:

I just heard that VimpelCom is taking the Catalyst SPA to the board 
this weekend. There has been no retrade as of yet, but parties are 
bracing for it. Suggest we get on a call to discuss. Have some 
feedback on price levels as well.179

248. The Consortium was determined not to give up on Wind just yet. Using the only option 

available to them, namely, putting in an offer that Catalyst could not match, the Consortium 

elected to waive the regulatory approval condition.

249. West Face knew, from Moyse, that a proposal that waived regulatory approval would give 

it an advantage over Catalyst, because Catalyst could not, and would not, waive regulatory 

approval. By waiving this condition, West Face and the Consortium knew that their offer would be 

considered superior to Catalysts.

250. For this reason, even though they were bidding against a party that had been in exclusivity 

for over a week at the reserve price, the Consortium constructed a “superior” proposal that did not 

increase the price offered for VimpelCom’s interest in Wind. This is completely illogical bidding 

178 Griffin Trial Cross, June 9, 2016, p. 1055, l. 8 – p. 1056, l. 4 (CPM Tab 177). See also WFC0070195 – emails 
dated July 30, 2014 re. Mobilicity Term Sheet (CPM Tab 178).
179 WFC0047832 – Emails dated August 1, 2014 between Leitner and others (CPM Tab 179).
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behaviour in a supposedly “blind” auction, unless one infers that the Consortium had knowledge of 

Catalyst’s negotiating positions.

C. THE CONSORTIUM SUBMITS A “SUPERIOR PROPOSAL”

251. On August 7, 2014, the Consortium sent VimpelCom a proposal that it labelled a 

“superior” proposal to purchase Wind (the “August Proposal”).  The August Proposal entailed an 

offer to purchase VimpelCom’s debt and equity interests in Wind, without conditions, for total 

consideration of $285 million. In so doing, the Consortium would effectively step into 

VimpelCom’s shoes as the majority financial shareholder and minority voting shareholder, with 

no guarantee that it would receive regulatory approval to re-structure the voting interests in Wind 

at a late date.

252. Notably, all of the witnesses at the trial pointed to a non-witness (Lawrence Guffey) as the 

individual who allegedly came up with this proposed deal structure in August. Catalyst was 

therefore unable to cross-examine at trial and test the credibility of this alleged fact. There is no 

documentation that has been produced that supports the story that this deal structure was proposed 

or developed by Guffey.

253. In fact, among the three Consortium members who participated in the August Proposal, 

two of the principals of the Consortium members did not testify: Guffy and Boland. West Face 

also did not call Fraser to testify, even though he was deeply involved in the August Proposal as 

well. Catalyst submits that to the extent any evidence regarding these individuals’ roles in this 

action is ambiguous, the Court can draw an adverse inference from West Face’s failure to call 

Boland and Fraser to testify at trial and to subject themselves to cross-examination.
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254. The evidence from representatives of the three Consortium members who did testify –

Griffin, Hamish Burt on behalf of LG Capital, and Leitner – gave evidence that they did not view 

the waiving of regulatory approval to entail a significant risk.

255. This evidence does not accord with common sense, the obligations an investment fund 

owes to its investors or with the regulatory history leading up to August 2014. As the events of 

2012-2014 demonstrated, regulatory approval of a change of control of spectrum licenses was not 

a rubber stamp and approval could not be presumed.

256. Notably, West Face engaged with Industry Canada once, in May 2014, before it was a 

member of the consortium. There is no documentary evidence in the record that sets out what 

steps, if any, LG Capital and Tennenbaum took to assure themselves that Industry Canada would 

approve the Consortium’s application to re-structure Wind’s voting control.

257. However, there is evidence that Tennenbaum viewed litigation as a mitigating strategy. 

Leitner’s evidence at trial was that through ownership of shareholder loans, if the Consortium did 

not get shareholder approval, Wind would go into a CCAA proceeding, auction the business and 

the Consortium would receive its capital back.180

258. This was the same litigation strategy that Catalyst had presented to Industry Canada 

in March and May 2014 in the PowerPoint presentations prepared by Moyse.

259. Leitner’s evidence demonstrates that while the Consortium members claimed not to have 

known about Catalyst’s regulatory strategy, their approach to their deal matched exactly what 

180 Leitner Trial Cross, June 9, 2016, p. 904, ll. 1-23 (CPM Tab 180).
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Catalyst believed a third party – not Catalyst, which could not sue the government – could adopt to 

pressure the government to grant it regulatory approval.

D. THE CONSORTIUM FINALIZES TRANSACTION FOR WIND

260. Shortly after Catalyst’s exclusivity with VimpelCom expired, VimpelCom entered into 

exclusivity with the now-expanded Consortium.

261. While it was in exclusivity with VimpelCom, West Face’s attitude towards regulatory 

concessions changed, and merged with Catalysts. 

262. On August 26, 2014, Boland wrote to Leitner, Guffy and Fraser to update them on a 

discussion he had with Lacavera. According to Boland, Lacavera was concerned about a 

regulatory approval (“Phase One”) issue:

6. Phase one issue – this might be a problem:

a. Given that we control the application he is concerned that we may 
over reach (by asking for roaming, spectrum transfer to 
incumbent etc) and could thwart the “sailing through” 
application.181

263. All of sudden, out of nowhere, the Consortium appears to have been discussing spectrum 

transfer to an incumbent.

264. Griffin was asked repeatedly during his cross-examination if spectrum transfer to an 

incumbent formed any part of West Face’s investment thesis. He was adamant it did not:

Was there ever any thinking at all about selling Wind to an 
incumbent as part of your investment thesis?

181 WFC0042949 – Emails among the Consortium members, August 2014. The Boland email is on page 2-3 (CPM 
Tab 181).
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PART I - JUDGMENT UNDER APPEAL

1. The plaintiff, The Catalyst Capital Group Inc. (“Catalyst”), appeals from the judgment of 

The Honourable Mr. Justice Hainey (“Justice Hainey” or the “Motions Judge”) dated April 18, 

2018 (the “Judgment”),1

(a) dismissing Catalyst’s action herein (the “Current Action”) against all of the defendants 

on the grounds of issue estoppel, cause of action estoppel and/or abuse of process based 

on a prior action involving a former employee (the “Moyse Action);

(b) striking Catalyst’s breach of contract claims against the defendants, Globalive Capital 

Inc. (“Globalive”) and UBS Securities Canada Inc. (“UBS”), without leave to amend.2

2. The Motions Judge erred in his application of the preclusive doctrines of issue estoppel, 

cause of action estoppel and abuse of process. In doing so, he dismissed the Current Action

against all the defendants in circumstances where the causes of action are different from the 

Moyse Action and the fundamental issues relating to those causes of action have yet to be 

adjudicated on the merits.

3. The Motions Judge further erred by finding that it was plain and obvious that Catalyst’s 

breach of contract claims against UBS or Globalive could not succeed or, in the alternative, by 

failing to grant Catalyst leave to amend its statement of claim on the basis that the record bore

viable claims that could be pleaded to rectify any deficiency in the pleading.

4. Catalyst requests that its appeal be granted. If required, Catalyst further requests leave to 

amend its statement of claim to address any perceived deficiency.

1 Judgment of Justice Hainey dated April 18, 2018, Appellant’s Appeal Book and Compendium (“ABC”), Tab 2;
Reasons for Decision in The Catalyst Capital Group Inc. v. VimpelCom Ltd., 2018 ONSC 2471 (“Reasons on the 
Motion Below”), ABC Tab 3
2 In this appeal, the plaintiff has not appealed the costs of the Motion below as the issue of costs has yet to be 
determined by the Motions Judge. It is anticipated that any appeal of a costs order will be addressed at the hearing of 
the appeal.
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“Each Party agrees that …such Party will not, and will cause its Authorised Persons not 
to, disclose to any person other than the other Party and its Authorised Persons (a) the 
fact that discussions or negotiations are taking place with the other Party concerning the 
Project, (b) any of the terms, conditions or other facts related to the other Party’s 
participation in the Project, including the status thereof, or (c) the existence of this 
Agreement, the terms hereof or that Confidential Information has been made available 
pursuant to this Agreement.” [emphasis added]

15. It was recognized and acknowledged that should the Confidentiality Agreement be 

breached, that it would cause irreparable damage to the non-breaching party.12

16. On May 6, 2014, Catalyst and VimpelCom agreed to a purchase price for Wind of $300 

million.13 Catalyst and Vimpelcom worked to complete a share purchase agreement.14 As 

described in paragraphs 22-23 below, Catalyst and VimpelCom also entered into the Exclusivity 

Agreement, pursuant to which VimpelCom and UBS were prohibited from directly or indirectly 

soliciting or encouraging any offers, participating in any negotiations or discussions with any 

other party regarding any alternative transaction, or from furnishing any information to any other 

party in respect of the Wind transaction.15 It was acknowledged that a breach of this Agreement 

would entitle the non-breaching party to equitable relief, without proof of special damages.16

(ii) The Consortium

17. Prior to the Exclusivity Agreement, VimpelCom had negotiated the sale of Wind with 

other entities including Tennenbaum and West Face.17

18. West Face submitted four proposals to VimpelCom between April 23 and June 22, 

2014.18 Each of the proposals contained a different deal structure, but all involved VimpelCom 

12 Confidentiality Agreement, para. 11, ABC Tab 17 p 43. See also Confidentiality Agreement, para. 3.4, ABC Tab
17 p 41
13 Reasons on the Motion Below, para. 16, ABC Tab 3 p. 29
14 Reasons on the Motion Below, para. 16, ABC Tab 3 p. 29
15 Exclusivity Agreement, para. 2(b), ABC Tab 21 p 344
16 Exclusivity Agreement, para. 6(c), ABC Tab 21 p 346
17 Reasons on the Motion Below, para. 17, ABC Tab 3 p. 29
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remaining a minority equity holder in Wind or tying consideration to a future event.19

VimpelCom rejected the proposals.

19. By the end of June 2014, West Face was not a serious player in the negotiations for 

Wind.20 On July 21, West Face joined forces with Tennenbaum and the other Consortium 

members. As of late July, VimpelCom did not consider the Consortium or its members to be 

credible bidders for Wind.21

20. Despite the terms of the Agreements and the supposed confidentiality of the negotiations 

between VimpelCom and Catalyst, the Consortium was aware of the content of those 

negotiations and was kept apprised of their status by VimpelCom, UBS and Globalive.22 For 

example, on July 21, 2014, Tennenbaum’s principal, Michael Leitner, wrote to West Face’s

principal, Greg Boland, stating that he “heard [C]atalyst is seeking exclusivity this week”. 23 On 

July 22, Leitner told Boland that “I spoke to Felix [Saratovsky of VimpelCom]…Catalyst may 

have this in exclusivity by the end of the week”.24 On July 23, Leitner and Boland were advised 

that “[Jonathan] Herbst [of UBS] called me to say that the company has entered into exclusivity 

at the reserve price - $150 million”.25

21. Information regarding Catalyst’s exclusivity and reserve price should not have been 

18 Affidavit of Anthony Griffin, sworn June 4, 2016 (“Griffin June 4, 2016 Affidavit”), paras. 36, 38-39, and 54, 
ABC Tab 28
19 Griffin June 4, 2016 Affidavit, paras. 36, 38-29, and 54, ABC Tab 28
20 Griffin June 4, 2016 Affidavit, paras. 124, ABC Tab 28
21 Examination in Chief of Michael Leitner at the Trial of the Moyse Action on June 9, 2016, p.895:18-p.896:12, 
ABC 31
22 Further allegations are made in paras. 51-122 of the Amended Amended Statement of Claim in the Current 
Action, ABC Tab 6, regarding the disclosure of confidential information by VimpelCom, UBS, Globalive and 
Anthony Lacaverra (CEO of Wind and principal of Globalive):
23 Emails between Michael Leitner and Greg Boland dated July 21, 2014, ABC Tab 18. See also, Email between 
Michael Leitner, Greg Boland and others dated July 21-22, 2014, ABC Tab 19
24 Email between Michael Leitner, Greg Boland and others dated July 21-22, 2014, ABC Tab 19
25 Emails between Jonathan Friesel, Michael Leitner, Greg Boland and others dated July 23, 2014, ABC Tab 20
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disclosed to members of the Consortium by VimpelCom and UBS. The full extent of the 

information disclosed by Vimpelcom or UBS is currently unknown. Neither VimpelCom, UBS

nor any of the key participants (e.g. Anthony Lacavera, the CEO of Wind and the principal of 

Globalive) have been examined for discovery on this issue.

(iii) VimpelCom and Catalyst Agree to Negotiate Exclusively

22. On July 23, 2014, VimpelCom and Catalyst entered into the Exclusivity Agreement

whereby VimpelCom and its representatives would only negotiate exclusively with Catalyst until 

July 30.26

23. The Exclusivity Agreement specifically prohibited VimpelCom, UBS and Wind from 

directly or indirectly soliciting or encouraging any offers from, negotiating or discussing any 

alternative transaction with, or furnishing any information to any other party in respect of a 

transaction with Wind.27 The terms of the Exclusivity Agreement itself were to be kept 

confidential.28 It was recognized and acknowledged that, should the Exclusivity Agreement be 

breached, that it would cause irreparable damage and Catalyst would be entitled to “the remedy 

of injunction or …other equitable relief”, without proof of special damages.29

24. By July 30, 2014, VimpelCom and Catalyst were close to finalizing the SPA.30 They 

agreed to extend the Exclusivity Agreement to August 5.31 By August 3, VimpelCom confirmed 

that, other than the schedules, the SPA was “substantially completed” and only approval from 

26 Reasons on the Motion Below, para. 19, ABC Tab 3 p. 30
27 Exclusivity Agreement, para. 2(b), ABC Tab 21 p. 344
28 Exclusivity Agreement, para. 4, ABC Tab 21 p. 345
29 Exclusivity Agreement, para. 6(c), ABC Tab 21 p. 346
30 Reasons on the Motion Below, para. 20, ABC Tab 3 p. 30
31 Reasons on the Motion Below, para. 20, ABC Tab 3 p. 30
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VimpelCom’s Board of Directors was needed.32 By August 7, the parties had signed off on the 

terms of the schedules, and a 300 plus page SPA was ready to be signed, subject only to formal

approval by VimpelCom’s Board.33

25. As to the regulatory conditions, because the SPA involved a change of control at Wind,

the SPA agreed to by Vimpelcom and Catalyst was conditional on government approval.34

However, since the change of control was to a Canadian entity Catalyst, this condition was not

considered a serious risk. Indeed, Vimpelcom “received positive feedback from the government” 

about Catalyst’s acquisition of Wind and agreed that the government would consider “Catalyst to 

be a preferred solution to the present situation”. 35

26. Aside from these standard conditions, Catalyst had sought concessions from the 

government to be able to sell its shares to a wireless incumbent (e.g. Rogers) if it could not 

operate Wind profitably.36 This however was not a condition of the SPA and was not a predicate 

for closing the Wind transaction.37 The agreed upon SPA explicitly stated that “before closing 

Catalyst could not discuss with any Governmental Authority the sale or transfer of Business, or 

any of its assets, …to an Incumbent”.38 Instead, the SPA “did permit Catalyst after closing to 

pursue regulatory concessions from Industry Canada that WIND had been seeking”.39

32 Email from Felix Saratovsky to Gabriel De Alba dated August 1, 2014, ABC Tab 23
33 Affidavit of Gabriel De Alba, sworn May 27, 2016, para. 149, ABC Tab 27
34 Share Purchase Agreement, para. 7.3, ABC Tab 23 p. 363
35 Email from Felix Saratovsky to Jon Levin dated August 15, 2014 ABC Tab 26
36 It was the intention of Catalyst to build a telecom business to compete with Rogers, Bell and Telus and it would 
do so by combining Wind with Mobilicity. However a concession was sought to sell the business to an incumbent in 
the event Catalyst was not successful.
37 Share Purchase Agreement, ABC Tab 23.  See also Cross-Examination of Gabriel De Alba at the Trial of the 
Moyse Action, June 7, 2016, pp. 278:1-281:1, ABC Tab 29 and Cross-Examination of Newton Glassman at the Trial 
of the Moyse Action, June 7, 2016, p.390:1-19 and pp.504:19-507:19, ABC Tab 29
38 Reasons on the Moyse Action, para. 131 footnote 14, ABC Tab 4 p. 96-97
39 Reasons on the Moyse Action, para. 131 footnote 14, ABC Tab 4 p. 96-97
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27. On August 8, 2014, the Exclusivity Agreement was extended to August 18.40 On August

11, Vimpelcom and Catalyst held a joint conference call with Industry Canada to advise that 

their deal “was done”.41

(iv) The Consortium Submits a “Superior Proposal”

28. It is alleged in the Current Action that the defendants either breached or induced the 

breach of the Agreements. For example, the Consortium knew by August 1, when the SPA with 

Catalyst was going to be submitted to the Vimpelcom Board.42 The Consortium also received 

comments “over the phone” from VimpelCom about the Consortium’s SPA.43 The Consortium

also received some “feedback on price levels as well”.44 How and why the Consortium knew 

when the SPA would be before the VimpelCom Board and what the reference to “price levels”

meant, came up incidentally in the Moyse Action.  As Justice Newbould remarked, information 

about when the SPA was going to the board for approval “likely came ... from an advisor to 

Tennenbaum who may have obtained it from UBS”.45 What the “price levels” was in reference

to remained unclear to Justice Newbould.46 What is clear is that the information regarding the 

Catalyst SPA was supposed to be confidential and any dealings between VimpelCom and the 

Consortium was prohibited under the Agreements.

29. To pre-empt VimpelCom’s approval of the SPA, the Consortium sent VimpelCom, its 

senior executives and UBS, a “superior proposal” on August 7 which stated:47

40 Reasons on the Motion Below, para. 23, ABC Tab 3 p. 30
41 Reasons on the Motion Below, para. 24, ABC Tab 3 p. 30
42 Emails between Peter Fraser, Michael Leitner and others dated August 1, 2014, ABC Tab 22
43 Emails between Peter Fraser, Michael Leitner and others dated August 1, 2014, ABC Tab 22
44 Emails between Peter Fraser, Michael Leitner and others dated August 1, 2014, ABC Tab 22
45 Reasons on the Moyse Action, para. 111, ABC Tab 4 p. 91
46 Reasons on the Moyse Action, para. 111, ABC Tab 4 p. 91
47 Reasons on the Motion Below, para. 21, ABC Tab 3 p. 30
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(a) “Our proposal will be superior to any other offer as our proposal will not require 

regulatory approval…”

(b) “Our transaction will not be a change of control of [Wind], and as a result requires no 

engagement with the regulatory authorities.”

(c) “[O]ur proposal will be economically superior to any other proposal…”

30. The Consortium’s proposal was deliberately provided during the period of the 

Exclusivity Agreement so that – as described by Leitner of Tennenbaum – the Vimpelcom Board 

had “2 birds in hand” when it came to approve the Catalyst SPA.48 Providing the proposal before 

the Board approved the Catalyst SPA was, in the words of Leitner, the Consortium’s “only 

play”.49 This was exactly what was prohibited under the Agreements. Of course, the entirety of 

the reasons for and the extent of the breaches of the Agreements are not fully known as none of 

the key participants have been subject to discovery.

(v) VimpelCom Suddenly Demands a Break Fee

31. On August 15, 2015, after having received the Consortium’s bid, VimpelCom renewed 

two prior demands of Catalyst that had been rejected by Catalyst and abandoned by Vimpelcom 

early on in the negotiations: (1) it insisted on shortening the regulatory approval period from 

three months (with an automatic one-month extension) to two months, and (2) it demanded a $5-

20 million break fee if such regulatory approval was not received within the two months.50

Concurrent with these demands, UBS told the Consortium “don’t burn the file yet”.51

48 Emails between Michael Leitner, Peter Fraser, Anthony Griffin, Dea dated August 6/7, 2014, ABC Tab 24
49 Emails between Michael Leitner, Peter Fraser, Anthony Griffin, Dea dated August 6/7, 2014, ABC Tab 24
50 Reasons on the Motion Below, para. 25, ABC Tab 3 p. 30. See also Emails between Leitner, Boland and others 
from August 9-15, 2014, ABC Tab 25
51 Emails between Michael Leitner, Greg Boland and others dated August 9-15, ABC Tab 25
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This is Exhibit “L” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 

301

Maura



 

 

SCC File No: ____________ 

 

IN THE SUPREME COURT OF CANADA 

 (ON APPEAL FROM THE ONTARIO COURT OF APPEAL) 

 

B E T W E E N: 

THE CATALYST CAPITAL GROUP INC. 

Applicant 

(Appellant) 

- and - 

 

 

VIMPELCOM LTD., GLOBALIVE CAPITAL INC., UBS SECURITIES 

CANADA INC., TENNENBAUM CAPITAL PARTNERS LLC, 64NM 

HOLDINGS GP LLC, 64NM HOLDINGS LP, LG CAPITAL INVESTORS 

LLC, SERRUYA PRIVATE EQUITY INC., NOVUS WIRELESS 

COMMUNICATIONS INC., 

Respondents 

(Respondents) 

 

            

 

APPLICATION FOR LEAVE TO APPEAL 

(Pursuant to Rule 25 of the Rules of the Supreme Court of Canada) 

             

 

 
GOWLING WLG (CANADA) LLP 

1 First Canadian Place 

100 King Street West, Suite 1600 

Toronto, ON M5X 1G5 

Tel: 416-862-7525 

Fax: 416-862-7661 

John E. Callaghan  

john.callaghan@gowlingwlg.com  

Benjamin Na  
benjamin.na@gowlingwlg.com  

Matthew Karabus  
matthew.karabus@gowlingwlg.com 

 

MOORE BARRISTERS 

Professional Corporation 

Suite 1600, 393 University Avenue 

Toronto, ON M5G 1E6 

GOWLING WLG (CANADA) LLP 

Barristers & Solicitors 

160 Elgin Street, Suite 2600 

Ottawa, ON  K1P 1C3 

 

 

 

D. Lynne Watt 

Tel:     613-7886-8695 

Fax:    613-788-3509 

Email: lynne.watt@gowlingwlg.com  

 

Ottawa Agent for Counsel for the 

Applicant 

and WEST FACE CAPITAL INC.

302



 

 

David C. Moore  

david@moorebarristers.com  

 

Tel:  416-581-1818 x.222 

Fax:  416-581-1279 

 

Counsel for the Applicant,  

The Catalyst Capital Group Inc. 

  
NORTON ROSE FULBRIGHT CANADA LLP 

Suite 3800, Royal Bank Plaza  

South Tower, 200 Bay Street  

P.O. Box 84 

Toronto, ON M5J 2Z4 

 

Rahool Agarwal 

Tel: 416-216-3943  

Fax: 416-216-3930 

rahool.agarwal@nortonrosefulbright.com 

 

Orestes Pasparakis 

Tel: 416-216-4815 

Fax: 416-216-3930 

orestes.pasparakis@nortonrosefulbright.com 

 

Michael Bookman 

Tel: 416-216-2492 

Fax: 416-216-3930 

michael.bookman@nortonrosefulbright.com 

 

Counsel for the Respondent,  

VimpelCom Ltd. 

 

  
BORDEN LADNER GERVAIS LLP 

Barristers and Solicitors 

Bay Adelaide Centre, East Tower 

22 Adelaide Street West 

28th Floor 

Toronto, ON M5H 4E3 

 

James D. G. Douglas  

Tel: 416-367-6029 

Fax: 416-367-6749 

 

Caitlin Sainsbury  

Tel: 416-367-6438 

Fax: 416-367-6749 

 

Counsel for the Respondent,  

Globalive Capital Inc. 

 

303



 

 

  
STIKEMAN ELLIOTT LLP 

Barristers and Solicitors 

5300 Commerce Court West 

199 Bay Street 

Toronto, ON M5L 1B9 

 

David R. Byers  

Tel: 416 869 5697 

Fax: 416-947-0866 

dbyers@stikeman.com 

 

Daniel Murdoch  

Tel: 416 869 5529 

Fax: 416-947-0866 

dmurdoch@stikeman.com 

 

Vanessa Voakes  

Tel: 416 869 5538 

Fax: 416-947-0866 

vvoakes@stikeman.com 

 

Counsel for the Respondent,  

UBS Securities Canada Inc. 

 

 

  
BLAKE CASSELS & GRAYDON LLP 

Barristers and Solicitors 

Commerce Court West 

199 Bay Street 

Suite 4000 

Toronto, ON M5L 1A9 

 

Michael Barrack 

Tel: 416 863 5280  

Fax: 416-863-2653 

michael.barrack@blakes.com 

 

Kiran Patel 

Tel: 416 863 2205 

Fax: 416-863-2653 

kiran.patel@blakes.com 

 

Counsel for the Respondents, 

Tennenbaum Capital Partners LLC, 64NM Holdings 

GP LLC, 64NM Holdings LP 

and LG Capital Investors LLC 

 

 

 
 

  

304



 

 

LERNERS LLP 

Barristers and Solicitors 

130 Adelaide Street West, Suite 2400 

Toronto, ON M5H 3P5 

 

Lucas E. Lung  

Tel: 416-601-2673 

Fax: 416-601-4192 

llung@lerners.ca 

 

Counsel for the respondent in appeal,  

Serruya Private Equity Inc. 

 

  
McCARTHY, TÉTRAULT LLP 

Barristers and Solicitors 

TD Bank Tower 

66 Wellington Street West, Suite 5300 

Toronto, ON M5K 1E6 

 

Junior Sirivar  

Tel: 416-601-7750 

Fax: 416-868-0673 

jsirivar@mccarthy.ca 

 

Jacqueline Cole 

Tel: 416-601-7704 

Fax: 416-868-0673 

jcole@mccarthy.ca 

 

Lawyers for the respondent in appeal, 

Novus Wireless Communications Inc. 

 

 

 
 

DAVIES WARD PHILLIPS & VINEBERG LLP 
Barristers and Solicitors 

155 Wellington Street West, 37th Floor 

Toronto, ON M5V 3J7 

 

Matthew Milne-Smith  

Tel: 416-863-0900 

Fax: 416-863-0871 

nunilne-smith@dwpv.com  

 

Andrew Carlson  

Tel: 416-863-0900 

Fax: 416-863-0871 

acarlson@dwpv.com  

 

Counsel for the Respondent,  

West Face Capital Inc. 

 

305



(i) 

 

TABLE OF CONTENTS 

 

TABS PAGES 

 

1. Notice of Application for Leave to Appeal  .....................................................................1 

 

2. Reasons and Formal Judgments Below: 

  

A.  Reasons for Decision of the Superior Court of Justice, April 18, 2018 ..............................7 

 

B.  Formal Judgment of the Superior Court of Justice, April 18, 2018 ...................................40 

 

C.  Reasons for Judgment of the Court of Appeal for Ontario, May 2, 2019..........................43 

 

D. Formal Judgment of the Court of Appeal for Ontario, May 2, 2019  

 [to be filed when available]..............................................................................................80 

 

3. Memorandum of Argument  ...........................................................................................81 

PART I – OVERVIEW AND STATEMENT OF FACTS ............................................... 81 

 A. Overview .......................................................................................................... 81 

 B. Statement of Facts ............................................................................................ 84 

PART II – STATEMENT OF QUESTIONS IN ISSUE .................................................. 93 

PART III – STATEMENT OF ARGUMENT .................................................................. 93 

PART IV – SUBMISSIONS CONCERNING COSTS .................................................. 100 

PART V – ORDER SOUGHT ........................................................................................ 100 

PART VI – TABLE OF AUTHORITIES & LEGISLATION ....................................... 102 

4.         Documents Relied Upon ............................................................................................... 104 

 

A.  Endorsement of Justice Newbould in The Catalyst Capital Group Inc. v. Moyse,         

dated February 3, 2016 ....................................................................................................104 

 

B. Reasons for Decision in The Catalyst Capital Group Inc. v Moyse,                               

2014 ONSC 6442, dated November 10, 2014 .................................................................105 

 

C.  Reasons for Decision in The Catalyst Capital Group Inc. v. Moyse,                              

2016 ONSC 5271, dated August 18, 2016 .......................................................................136 

 

D.  Reasons for Decision in The Catalyst Capital Group Inc. v. Moyse,                              

2018 ONCA 283, dated March 22, 2018 .........................................................................189 

306



(ii) 

 

 

E.  Reasons for Decision in Re: Mid-Bowline Group Corp., 2016 ONSC 669,                  

dated January 26, 2016…………………………………………………………...…...211 

 

F.  Amended Amended Amended Statement of Claim in The Catalyst Capital Group         

Inc. v VimpelCom Ltd. et al. ……………………………………………………….....228 

 

G.  Exclusivity Agreement dated July 23, 2014, among The Catalyst Capital Group Inc.     

and VimpelCom Ltd. …………………………………………………………...…….256 

 

H.  Confidentiality Agreement dated March 21, 2014, by and between VimpelCom Ltd., 

Global Telecom Holding S.A.E., and The Catalyst Capital Group Inc. ……………..265 

 

I.  Perell P. “Breach of Confidence to the Rescue”, [2002] ADVOC Q 199…...……….273 

J. Remarks of Chief Justice George Strathy at the Opening Courts of the Courts                 

of Ontario for 2016 ………………………………………………………………..…290

307



 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. The proposed appeal addresses the consequences which can emerge when doctrines of 

efficiency are used to drive claimants from the “judgment seat”. In this case, the Applicant 

proceeded with an earlier action against only one of the eleven defendants in the within action. 

Relying on the principles of efficiency in Hryniak, the trial of the first action was expedited to 

deal with narrowly focussed issues in a 6-day hearing. Concurrently, all rights in respect of the 

claims in the within action were preserved by Court order. Yet, the doctrines of abuse of process 

and estoppel were applied by the courts below to dismiss this second action. The courts below 

held that this second action ought to have been heard with the original action, notwithstanding 

that the original action had been expedited and only involved one of the eleven defendants in the 

second action. 

2. This case provides an opportunity to consider the balance between this Court’s recent call 

in Hryniak for proportional litigation, and the traditional doctrines of estoppel and abuse of 

process. Where multiple claims and litigants exist (as often happens), these traditional doctrines 

of estoppel and abuse of process need to be tempered to avoid undermining the principles of 

proportionality and ensure there is the fair adjudication of disputes. 

3. In addition, this case raises the long unresolved issue of whether proof of detriment is 

required to succeed in a claim for breach of confidence. The law in Canada is conflicting and 

unclear on this issue and has been the subject of confusion and commentary by the courts and 

legal scholars.   

4. These issues of public importance arise out of two separate actions: the current action 

between the Applicant Catalyst Capital Group Inc. (“Catalyst”) and the Respondent group of 

companies for breach of contract, breach of confidence, inducing breach of contract and 

conspiracy, in respect of a large corporate transaction (the “VimpelCom Action”), and an 

earlier, narrower action by Catalyst against a departing employee, Brandon Moyse (“Moyse”), 

for breach of his employment agreement (the “Moyse Action”). Both actions relate in part to the 

acquisition of a telecom company called WIND Mobile Corp. (“WIND”). However, the causes 

81 308



- 2 - 

 
 

 

of action in the two actions are distinct, as are all but one of the defendants against whom the 

separate causes of action are advanced.   

5. VimpelCom Ltd. (“VimpelCom”) and Globalive Capital Inc. (“Globalive”), assisted by 

UBS Securities Canada Inc. (“UBS”), sought to sell their shareholdings in WIND. Catalyst 

sought to acquire WIND.  Catalyst and VimpelCom entered into an Exclusivity Agreement and a 

Confidentiality Agreement that prohibited VimpelCom and its advisor and agent, UBS, from 

negotiating or discussing any alternative transaction with any other party and that required 

VimpelCom to keep the content of its negotiations with Catalyst confidential. Both VimpelCom 

and Catalyst recognized and agreed that should either agreements be breached, it would cause 

irreparable harm entitling Catalyst to equitable relief without proof of special damages. 

6. In breach of these Agreements, VimpelCom, Globalive and UBS entered into 

negotiations with a group of U.S. Investors (the “Consortium”) who delivered what they 

described as a “superior proposal” at the very same time as Catalyst’s deal was before the 

VimpelCom Board for approval. Catalyst failed to acquire WIND and commenced an action 

seeking damages and equitable remedies for breach of confidence and breach of contract against 

VimpelCom, UBS and Globalive for engaging with members of the Consortium during the 

period of exclusivity with Catalyst and transmitting confidential information obtained during 

negotiations with Catalyst. The action also claimed damages for inducing breach of contract, 

misuse of confidential information and conspiracy against members of the Consortium. 

7. By contrast, the Moyse Action involved claims against a former employee of Catalyst, 

Moyse. It was alleged that Moyse breached his obligation of confidentiality under his 

employment agreement by misappropriating and passing confidential information belonging to 

Catalyst to its competitor and Moyse’s new employer, West Face (the “Moyse Information”). 

The Moyse Information was alleged to have been used by West Face in the Consortium’s 

successful bid for WIND.   

8. Relying on the principles of proportionality, the trial of the Moyse Action was ordered by 

Justice Newbould to take place over six days on a very expedited schedule. Justice Newbould 
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also specifically ordered that Catalyst’s rights to assert any potential claim against members of 

the Consortium relating to their acquisition of WIND were to be preserved. 

9. In his decision in the Moyse Action, Justice Newbould held that Moyse had not passed 

confidential information about Catalyst’s strategies and attempts to acquire WIND to West Face 

and thus West Face could not have misused any such information. This finding was enough to 

dispose of the Moyse Action. Catalyst does not take issue with that finding.  

10. However, in the within VimpelCom Action, the Motions Judge relied on the preclusive 

doctrines of estoppel and abuse of process to dismiss the VimpelCom Action and held that the 

claims against the eleven defendants in the VimpelCom Action should have been advanced 

within the Moyse Action. The Court of Appeal, in upholding the dismissal of the VimpelCom 

Action, also held that Catalyst “could have” and “should have” brought the claims in the 

VimpelCom Action in the Moyse Action. The Court of Appeal also held that Catalyst suffered 

no detriment and, as such, was not entitled to any equitable remedies.  

11. The Court of Appeal gave no consideration to the fact that Justice Newbould had ordered 

that the Moyse Action proceeded on a focussed and expedited basis and the impact that this had 

on the VimpelCom Action, before upholding the dismissal of the VimpelCom Action. 

12. This Court, in Hryniak v. Mauldin,1  pronounced a culture shift in litigation and called on 

judges and counsel to recognize proportionality as an important principle in the adjudication of 

disputes. The decision to dismiss the VimpelCom Action on the basis of estoppel and abuse of 

process doctrines sets a dangerous precedent, warranting review and intervention by this Court, 

as it will force plaintiffs to combine all possible claims against all possible defendants into a 

single proceeding even when it may not be efficient or proportionate to do so. This decision is 

also inconsistent with the frequently cited principles set out by the House of Lords in Ashmore 

that “it is part of [a judge’s] duty to identify crucial issues and to see they are tried as 

expeditiously and inexpensively as possible. …When a judge alive to the possible consequences 

decides that a particular course should be followed in the conduct of the trial in the interests of 

                                            
1 Hryniak v. Mauldin, [2014] 1 SCR 87 [Hryniak] at para 32. 
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justice, his decision should be respected by the parties and upheld by an appellate court unless 

there are very good grounds for thinking that the judge was plainly wrong” 2 

13. The decision also adds to the confusion that exists in the law in Canada of whether a 

plaintiff must establish “detriment” – in the nature of loss or damages - to succeed in a claim for 

breach of confidence. The decision conflicts with other jurisprudence in Canada. It is also at 

odds with the leading jurisprudence in the United Kingdom on this issue. It is of importance to 

the orderly development of commercial law in Canada that this Court clarify whether detriment 

is a required element for torts such as breach of confidence and inducing breach of contract.  

B. STATEMENT OF FACTS 

(i) The VimpelCom Action 

14. WIND was a telecommunications provider. Until September 16, 2014, it was owned by 

VimpelCom and Globalive when they, with the assistance of UBS, sold their interest in WIND to 

the Consortium. 

15. A month prior to that however, Catalyst had substantially completed a deal with 

VimpelCom to purchase WIND.3 By August 7, 2014, Catalyst and VimpelCom had a 300-plus 

page Share Purchase Agreement (“SPA”) ready to be signed whereby VimpelCom was to sell 

WIND to Catalyst for $300 million, subject only to formal approval by VimpelCom’s Board.4 

Indeed, VimpelCom and Catalyst held a joint conference call with Industry Canada to advise that 

their deal was “done”.5 

16. To govern and facilitate their negotiations, Catalyst and VimpelCom had executed a 

Confidentiality Agreement6 and an Exclusivity Agreement7 (collectively, the “Agreements”). 

                                            
2 Ashmore v. Corp of Lloyd’s, [1992] 2 All ER 486 (H.L.) [Ashmore] at 488 and 492 
3 The Catalyst Group Inc. v VimpelCom Ltd., 2019 ONCA 354 [Reasons of the ONCA Below] at 

para 6. 
4 The Catalyst Capital Group Inc. v VimpelCom Ltd., 2018 ONSC 2471 [Reasons on the Motion 

Below] at para 20. 
5 Reasons on the Motion Below at para 24.  
6 Confidentiality Agreement dated March 21, 2014, by and between VimpelCom Ltd., Global 

Telecom Holding S.A.E., and The Catalyst Capital Group Inc. [Confidentiality Agreement]. 
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The intent was to ensure that their discussions were kept confidential and that they be able to 

exclusively negotiate the purchase of WIND without interference from competing bids.  

17. The Confidentiality Agreement specifically provided that the content of the negotiations 

between Catalyst and VimpelCom, as well as any terms or conditions relating to the purchase of 

WIND by Catalyst, were confidential and were not to be disclosed to any third party. 

VimpelCom and Catalyst expressly recognized and agreed that, should the Confidentiality 

Agreement be breached, this would cause irreparable harm to the non-breaching party. 8 

18. The Exclusivity Agreement specifically provided that VimpelCom, UBS and WIND were 

to deal exclusively with Catalyst and prohibited them from soliciting or encouraging any offers 

from, negotiating or discussing any alternative transaction with, or furnishing any information to 

any other party in respect of a transaction with WIND. The parties expressly recognized and 

agreed that, should the Exclusivity Agreement be breached, it would cause irreparable harm 

entitling Catalyst to “the remedy of injunction or …other equitable relief”, “without proof of 

special damages”.9  

19. In the VimpelCom Action, Catalyst alleges that VimpelCom and its agents breached the 

Agreements and that members of the Consortium induced the breach of these Agreements.  It is 

further alleged that VimpelCom and UBS dealt with members of the Consortium during the 

period of exclusivity with Catalyst, and that the Consortium was improperly informed of the 

status and content of the ongoing negotiations with Catalyst. 

20. In particular, the Consortium knew when the SPA between Catalyst and VimpelCom was 

going to be submitted to the VimpelCom Board. The Consortium also received comments from 

VimpelCom about the Consortium’s own proposed share purchase agreement including feedback 

on price levels during the exclusivity period. This was specifically prohibited under the 

Agreements.   

                                                                                                                                             
7 Exclusivity Agreement dated July 23, 2014, among The Catalyst Capital Group Inc. and 

VimpelCom Ltd. [Exclusivity Agreement].  
8 Confidentiality Agreement at para 11. 
9 Exclusivity Agreement at para 6(c). 
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21. To frustrate the Agreements and interfere with Catalyst’s attempts to buy WIND, the 

Consortium, knowing of the state of Catalyst and VimpelCom’s negotiations, sent what the 

Consortium described as a “superior proposal” to VimpelCom on August 7, just when the 

Catalyst SPA was before the VimpelCom Board for approval.10  

22. On August 15, 2014, after having received the Consortium’s bid, VimpelCom sought to 

“retrade” the deal that had been negotiated for months by demanding that Catalyst pay a break 

fee of between $5 and $20 million if regulatory approval from the government of Catalyst’s 

purchase of WIND was not received within two months.11  

23. This demand for a break fee was made after VimpelCom told Catalyst that the SPA was 

substantially settled12 and just days after the parties told Industry Canada that the deal was 

“done”.13    VimpelCom knew that the deal with Catalyst would inevitably “break” because there 

was no way government approval could be obtained in less than two months.14 This new demand 

by VimpelCom was intended to ensure that VimpelCom could take advantage of the 

Consortium’s “superior proposal”. 

24. Catalyst did not accede to the break fee demand. On August 25, 2014, VimpelCom and 

the Consortium entered into their own exclusivity agreement.15 On September 16, the 

Consortium and VimpelCom concluded a deal to purchase WIND.16 

25. The issue of whether VimpelCom or its advisor, UBS, breached the Exclusivity 

Agreement or the Confidentiality Agreement, why VimpelCom made a demand for a break fee 

and whether any of the members of the Consortium induced VimpelCom to make its demand for 

a break fee to avoid signing the SPA, were to be adjudicated in the VimpelCom Action.  

                                            
10 Reasons on the Motion Below at para 21. 
11 Reasons on the Motion Below at para 25.  
12 Reasons on the Motion Below at para 20. 
13 Reasons on the Motion Below at para 24. 
14 Reasons on the Motion Below at para 25. 
15 Reasons on the Motion Below at para 27.  
16 Reasons on the Motion Below at para 27. 
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26. The Court of Appeal, in upholding the Motions Judge’s dismissal of the VimpelCom 

Action on the basis of estoppel and abuse of process, recognized that the VimpelCom Action 

raised distinct causes of action.17 It concluded, however, that Catalyst “could have” and “should 

have” advanced its claims for breach of the Agreements, breach of confidence and inducing 

breach of contract, within the context of a focussed and expedited 6-day trial of the Moyse 

Action (more fully described below). The decision in the Moyse Action has now been used to 

estop Catalyst from pursuing its claim against VimpelCom and members of the Consortium.  

(ii) The Moyse Action  

27. During Catalyst’s negotiations with VimpelCom, an action was commenced by Catalyst 

on June 25, 2014, against Moyse and West Face (one member of the Consortium). Moyse was a 

Catalyst employee working on Catalyst’s acquisition of WIND, until he resigned from Catalyst 

on May 24, 2014 to join West Face effective June 22, less than two months before the 

Consortium submitted its successful bid for WIND. 18 

28. A claim was commenced to enforce Moyse’s non-competition obligations pursuant to his 

employment agreement with Catalyst, and was later amended to include a claim for a 

constructive trust over West Face’s shares of WIND that were acquired by West Face and the 

other members of the Consortium. The central issue in the Moyse Action was the alleged misuse 

of “confidential information [that] came from…Moyse” while he was an employee of Catalyst 

and was allegedly provided to West Face, his new employer (the “Moyse Information”).19  

29. On November 10, 2014, an interim order enjoining Moyse from using, misusing or 

disclosing any and all confidential and/or proprietary information of Catalyst was issued.20 The 

Court held that there was a strong prima facie case that Moyse had breached the confidentiality 

                                            
17 Reasons of the ONCA Below at para 57. 
18 Reasons on the Motion Below at para 30. 
19The Catalyst Capital Group Inc. v Moyse, 2018 ONCA 283 [Reasons of the Court of Appeal in 

the Moyse Action] at para 2; Catalyst Capital Group Inc. v Moyse, 2016 ONSC 5271 [Reasons of 

the Superior Court in the Moyse Action] at para 14. 
20 The Catalyst Capital Group Inc. v Moyse, 2014 ONSC 6442 [Moyse Injunction Order] at para 

83.  
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clause of his Employment Agreement.21 The Court found that Moyse took and delivered to West 

Face information which could demonstrate strategies Catalyst used in a competitive business.22  

 (iii) The Plan of Arrangement and the 6-day Expedited Moyse Trial 

30. On December 23, 2015, while various interlocutory motions and appeals in the Moyse 

Action were proceeding through the courts, Mid-Bowline Group Corp., the entity through which 

the Consortium acquired the shares of WIND, brought an application for court approval of a plan 

of arrangement to sell its interest in WIND to Shaw Communications for $1.6 billion.  Without 

any prior notice to Catalyst, the Consortium brought an application to obtain clear title to the 

shares of WIND and to obtain a release in favour of West Face of Catalyst’s constructive trust 

claim in the Moyse Action.  

31. Catalyst objected to the plan of arrangement. Catalyst also put the Consortium on notice 

that it intended to pursue a claim for inducing breach of contract in relation to its bid to acquire 

WIND during the period of exclusivity between Catalyst and VimpelCom.   

32. Justice Newbould held in his reasons dated January 26, 2016, that the Moyse Action must 

be decided quickly, and in doing so, relied on the principle of proportionality pronounced in 

Hryniak.23  

33. He also held that the trial of the Moyse Action was not to consider any claims for 

inducing breach of contract against members of the Consortium in relation to their acquisition of 

WIND.24 Justice Newbould found that Catalyst could have started the new claim in March 2015 

when new facts were disclosed and found it “troubling” for Catalyst to “lie in the weeds” to 

assert new claims to stop the plan of arrangement.25  However, Catalyst had no notice of the plan 

of arrangement until December 23, 2015. Similarly, Catalyst never had (nor has it had) full 

                                            
21 Moyse Injunction Order at para 71.  
22 Moyse Injunction Order at para 71.  
23  Re: Mid-Bowline Group Corp, 2016 ONSC 669 [Mid-Bowline] at para 48. 
24  Mid-Bowline at para 61. 
25 Mid-Bowline at para 59. 
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production of documents regarding the potential breaches of the Agreements, and the few 

documents which it did have, came into its possession well after March 15, 2015. 

34. The formal Order of Justice Newbould issued on February 3, 2016, provided that, among 

other things, any potential claim by Catalyst against members of the Consortium relating to their 

acquisition of their interests in WIND from VimpelCom were preserved.26  

35. To accommodate counsel schedules, Justice Newbould also formally set the trial date in 

the Moyse Action for May 18, 2016 for six days.27 Five days before the commencement of the 

Moyse trial, the claim against VimpelCom and the Consortium that had been carved out by the 

February 3 Order was issued. 

(iv) The Decision in the Moyse Action 

36. The central issue in the Moyse Action was the alleged misuse of confidential information 

received by Moyse while he was employed at Catalyst.28 The specific information alleged to 

have been passed by Moyse to West Face included Catalyst’s internal research reports, internal 

presentations and internal discussions.   

37. Following the 6-day trial, Justice Newbould dismissed the Moyse Action. He found that 

Moyse did not pass confidential information about Catalyst’s dealings with or strategy regarding 

WIND to West Face and thus West Face could not have used such information.29  

38. Notwithstanding that he concluded there was no breach of confidence by Moyse, Justice 

Newbould also proceeded to make a number of other findings and observations:  

(a) “There is no evidence that the bid of the consortium of August 7, 2014 was even looked 

at by the Board of VimpelCom during the period of exclusivity with Catalyst or that it 

                                            
26 Order of Justice Newbould Approving Mid-Bowline Plan of Arrangement, dated February 3, 

2016 [Plan of Arrangement Order] at para 4.5. 
27 Endorsement of Justice Newbould dated February 3, 2016. The Trial ultimately commenced 

on June 6, 2016.  
28 Reasons of the Court of Appeal in the Moyse Action at para 2; Reasons of the Superior Court in 

the Moyse Action at para 14. 
29 Reasons of the Superior Court in the Moyse Action at paras. 117 and 125 

89 316



- 10 - 

 
 

 

played any part in the position taken by VimpelCom with Catalyst that it wanted a break 

fee from Catalyst”.30  

However, the comment that there was “no evidence” about these matters reflects the fact 

that VimpelCom was not a party to the Moyse Action, no one from the VimpelCom 

Board ever testified in the Moyse Action, and VimpelCom never produced its documents 

nor was it discovered on this issue, which is central to the VimpelCom Action but not the 

Moyse Action; 

(b) “It was Catalyst’s refusal to agree to a break fee requested by VimpelCom that caused 

Catalyst to end negotiations with VimpelCom”.31  

Justice Newbould made this remark without deciding why VimpelCom made its demand 

for a break fee well after the parties had agreed upon the terms of the Catalyst SPA and 

announced to Industry Canada that the deal was “done”. Whether VimpelCom was 

induced to demand a break fee is central to the VimpelCom Action, but not to the Moyse 

Action; 

(c) “…there was no chance that Catalyst could have successfully concluded a deal with 

VimpelCom.”32  

Again, Justice Newbould left unanswered the question of whether Catalyst’s inability to 

conclude a deal was a result of the breaches of the Agreements and the conduct of the 

Consortium as pleaded in the VimpelCom Action.  

39. On appeal of the Moyse Action, the Court of Appeal upheld Justice Newbould’s decision 

and held that “Mr. Moyse had not provided any confidential information to West Face”.33 In so 

doing, the Court of Appeal focussed on the central issue in the Moyse Action: the claim of 

misuse of Catalyst confidential information allegedly passed by Moyse to West Face. As the 

Court of Appeal put it [emphasis added]:34  

“To succeed on the misuse of confidential information claim, Catalyst had to prove that: 

                                            
30 Reasons of the Superior Court in the Moyse Action at para 127. 
31 Reasons of the Superior Court in the Moyse Action at para 130.  
32 Reasons of the Superior Court in the Moyse Action at para 131.  
33 Reasons of the Court of Appeal in the Moyse Action at para 16. 
34 Reasons of the Court of Appeal in the Moyse Action at paras 2, 4, 8, 14 and 16.  
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• Mr. Moyse gave confidential information concerning Catalyst’s bid to purchase 

WIND to West Face; 

• West Face used that confidential information when pursuing its bid for WIND; and 

• The misuse of that confidential information caused detriment to Catalyst.”  

40. There was no adjudication of the issues related to VimpelCom’s breach of the Exclusivity 

Agreement or the Consortium’s inducing that breach. These simply were not issues in the Moyse 

Action. 

(v) Dismissal of the VimpelCom Action  

41. The central issues raised in the VimpelCom Action were whether VimpelCom breached 

the terms of the Agreements, whether VimpelCom and/or UBS engaged in negotiations with the 

Consortium during the period of exclusivity with Catalyst, whether confidential information 

shared with VimpelCom, Globalive and UBS (not Moyse) was disclosed to the Consortium, 

whether members of the Consortium induced or conspired to induce VimpelCom to breach its 

Agreements with Catalyst or whether the imposition of a break fee would have occurred but for 

that inducement, and, if so, what are the appropriate remedies.35 The VimpelCom Action 

addresses different causes of action from the Moyse Action arising out of different legal 

relationships, different conduct, and different confidential information, against substantially 

different parties. No allegations were made against Moyse in the VimpelCom Action. 

42. In dismissing the VimpelCom Action, the Motions Judge did not decide whether 

VimpelCom or UBS breached the Exclusivity Agreement or the Confidentiality Agreement; 

whether confidential information was passed by VimpelCom or UBS to the Consortium and used 

to induce VimpelCom to accept the Consortium’s bid; or what equitable remedies would be 

available against VimpelCom, UBS and the other defendants for such wrongful conduct. The 

merits of these allegations are central to the VimpelCom Action and have not been decided by 

any Court.  

43. To date, no Court has heard from VimpelCom or UBS regarding the circumstances 

surrounding the sale of WIND. No documentary or oral discovery of VimpelCom or UBS has 

                                            
35 Amended Amended Amended Statement of Claim of The Catalyst Capital Group Inc. in the 

VimpelCom Action, at paras 26-30, 43-45, 55-59, 63-76, 95-98, 103-122, and 125-127. 
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taken place. No explanation has been given by VimpelCom about why it demanded a break fee if 

regulatory approval could not be obtained within two months, after having already settled the 

terms of the SPA and announcing that a deal with Catalyst was “done”. There has been no 

explanation by UBS of the numerous conversations it had with the Consortium members 

throughout the period of Catalyst’s Exclusivity Agreement. VimpelCom’s, UBS’s and 

Globalive’s sharing of information that led to the Consortium’s bid has yet to be adjudicated 

upon. 

44. The Court of Appeal dismissed Catalyst’s appeal of the Motions Judge’s dismissal of the 

VimpelCom Action.  In its reasons, from which Catalyst now seeks leave to appeal to this Court, 

the Court of Appeal held that: 

(a) Catalyst “could have” and “should have” brought forward the claims made in the 

VimpelCom Action in the Moyse Action.36 The Court made this finding even 

though Catalyst’s rights to pursue a separate claim against VimpelCom and the 

other members of the Consortium were specifically preserved.37 The Court of 

Appeal did not consider or weigh the fact that Newbould J. ordered an expedited 

6-day trial in the Moyse Action to commence within four months’ time and that to 

add the VimpelCom Action and have ten new parties defend, discovered and tried 

on distinct theories of liability, would have undermined the expediency and 

proportionality of the proceeding (indeed, VimpelCom, an entity based in the 

Netherlands, was entitled to and insisted on at least 60 days to deliver a defence); 

and 

(b) Catalyst could not succeed in its claim in the VimpelCom Action for breach of 

confidence, inducing breach of contract and conspiracy, because Catalyst could 

not suffer any detriment as Catalyst could not have concluded a deal with 

VimpelCom to acquire WIND.38 In dismissing the appeal, the Court of Appeal 

stated that Catalyst did not plead any of the alternative equitable remedies, such as 

an accounting, even though Catalyst did plead such equitable remedies when it 

                                            
36 Reasons of the ONCA Below at para 20.  
37 Plan of Arrangement Order at para 4.5. 
38 Reasons of the ONCA Below at para 45. 
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specifically pleaded a tracing of the monies.39 The Court of Appeal also held that 

detriment was a necessary element for a breach of confidence, inducing breach of 

contract and conspiracy claims. The Court of Appeal stated that the 

“jurisprudence is clear” that a claimant must prove detriment to establish 

liability for breach of confidence, inducing breach of contract and conspiracy40, 

even though there is conflicting jurisprudence that has also clearly stated that 

detriment is not a required element to seek equitable remedies for these torts. 

PART II – THE QUESTIONS IN ISSUE 

45. The proposed appeal raises the following issues of public importance warranting 

consideration by this Court: 

(a) While recognizing a culture shift in Hryniak, how should courts and parties 

balance the interests of proportionality while also protecting a party’s right to 

pursue claims, particularly in cases involving multiple parties with different and 

separate causes of action?; and 

(b) Is proof of detriment a necessary element for a party to obtain equitable remedies 

for the tort of breach of confidence? 

PART III – STATEMENT OF ARGUMENT 

A. THE BALANCE BETWEEN PROPORTIONALITY AND RES JUDICATA  

46. It is a long-standing tenet of our judicial system that every person with an arguable claim 

should be entitled to a fair and just adjudication by the court. As this Court held in Hunt v. 

Carey,41 only in the clearest of cases should a claimant be driven from the judgment seat. 

                                            
39 Amended Amended Amended Statement of Claim in the VimpelCom Action, paras 134-137, 

in which a tracing of the proceeds was specifically pleaded. 
40 Reasons of the ONCA Below at para 41. 
41 Hunt v Carey Canada Inc., [1990] 2 SCR 959 at 980. 
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47. In Hryniak v. Mauldin, this Court pronounced a culture shift. Hryniak recognized 

proportionality “as an important legal principle”42 and the principle has since been described as 

the “touchstone”43 of modern civil justice and the “benchmark”44 for access to civil justice.  

48. To give effect to this culture shift, this Court called upon judges to make changes to case 

management and to make “reasonable efforts to control and manage the conduct of trials”.45 As 

Ontario’s Chief Justice remarked, deference must be shown to the case management efforts of 

the courts and courts must be mindful of the impact of their decisions in giving effect to the 

culture shift to proportionality.46  

49. The pursuit of proportionality ought not to come at the expense of a party’s right to 

pursue and have valid claims adjudicated by the court.  If such rights can be at risk of being 

extinguished in the pursuit of the goal of proportionality, then clear guidelines are required by 

this Court setting out the circumstances in which such rights can or cannot be in jeopardy.  

50. In this case, in the interests of proportionality, a 6-day trial of the Moyse Action was set, 

commencing in four-months’ time. Nonetheless, the Motions Judge and the Court of Appeal in 

this action concluded that it was an abuse of process to commence a second action and that the 

claims in the VimpelCom Action against ten additional parties, involving distinct and separate 

causes of action, “should have” and “could have” been advanced by Catalyst within the context 

of the expedited Moyse Action. These rulings were made notwithstanding an order by Justice 

Newbould that the rights of Catalyst vis-à-vis VimpelCom and others were expressly preserved. 

51. Justice Newbould, in exercising his case management powers and relying on the principle 

of proportionality, ordered a very speedy trial in the Moyse Action and preserved Catalyst’s 

rights to pursue claims in respect of other parties.  However, the Court of Appeal held that 

                                            
42 Heritage Electric Ltd. et al v Sterling O & G International Corporation et al., 2017 MBCA 85 

at para 21. 
43 Klippenstein v Manitoba Ombudsman, 2015 MBCA 15 at para 32, leave to appeal refused  

[2015] SCCA No. 135  
44 Burns Bog Conservation Society v Canada (Attorney General), 2014 FCA 170 at para 42.  
45 R v Jordan, 2016 SCC 27 at para 139.  
46 Remarks of Chief Justice George Strathy at the Opening Courts of Ontario, 2016 (online: 

http://www.ontariocourts.ca/coa/en/ps/).  
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Catalyst “could have” and “should have” added ten additional parties in the VimpelCom Action 

to the Moyse Action.  To do so would have taken an expedited case and made it a model of 

complexity, undermining (and not enhancing) the principle of proportionality. 

52. In the pursuit of proportionality in the Moyse Action, Catalyst is now estopped from 

pursuing its claims against VimpelCom, UBS and members of the Consortium in the 

VimpelCom Action. In doing so, there was no consideration given by the Court of Appeal to the 

fact that advancing these claims in the Moyse Action was neither expedient nor proportionate.  

53.   The Court of Appeal’s decision undermines the desired culture shift in cases involving 

multiple parties with multiple causes of action. By this decision, parties will be compelled, out of 

fear that their rights could be extinguished on the basis of the doctrines of estoppel and abuse of 

process, to bring all possible claims against all possible parties in a single action, even though it 

may be neither expedient nor proportionate to do so. 

54. The Ontario Court of Appeal has recognized, in the context of motor vehicle accidents, 

that it is not necessarily an abuse of process to bring multiple lawsuits where there are 

overlapping facts. Due to the factual and legal complexities of motor vehicle cases, multiple 

lawsuits are often brought arising out of the same occurrence, without the risk that such lawsuits 

will be dismissed on the bases of issues estoppel, cause action estoppel or abuse of process. 

Striking multiple lawsuits in the context of motor vehicle cases, particularly where different 

causes of action are advanced against different defendants, fails to balance the interests of justice 

and may be disproportionate to the efficiency that it seeks to achieve.47 These decisions stand in 

stark contrast to the within appeal. 

55. No Canadian jurisprudence in the commercial context has considered whether the 

principle of proportionality are best served by bringing separate proceedings against multiple 

defendants involving different causes of action, and under what circumstances it is an abuse of 

process for failing to proceed with such a case in a single proceeding. 

                                            
47 See, e.g., Abarca v Vargas, 2015 ONCA 4 at paras 24, 28 and 35; Hoffman v Avis Budget 

Group Inc., 2015 ONSC 7740 at para 13; see also Sinai, Y., “The Downside of Preclusion: Some 

Behavioural and Economic Effects of Cause of Action Estoppel” (2011) 56:3 McGill LJ 673. 
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56. By contrast, consistent with the Ashmore principles, the English courts have recognized 

that there is a real public interest in not encouraging a single action against a wide range of 

defendants with discrete claims: 

(a) In Johnson v Gore Wood,48 the House of Lords adopted “a broad, merits-based” 

approach to the question of whether a claim is an abuse of process and refused to 

strike out the claimant’s personal claim against the defendants, where he had 

already brought a claim against them arising out of the same circumstances on 

behalf of his company. 

(b) In Dexter Ltd v Vlieland-Boddy,49 the English Court of Appeal held that in large 

commercial disputes, it by no means follows that either the public interest in 

efficiency and economy in litigation or the interests of the parties... are best 

served by one action against them all”.   

(c) In Aldi Stores Ltd. v WSP London Ltd.,50 the English Court of Appeal held that 

“there is a real public interest in allowing parties a measure of freedom to 

cho[o]se whom they sue in a complex commercial matter and not to give 

encouragement to bringing a single set of proceedings against a wide range of 

defendants… That freedom can and should be restricted by appropriate case 

management.”  

(d) In Otkitrie  v Threadneedle,51 the Court refused to strike out the claims against the 

defendants in the second action as an abuse of process. The Court stated that such 

a case management breach is not by itself sufficient to constitute an abuse of 

process. 

57. With the recent culture shift having been pronounced in Hryniak, the time is ripe for this 

Court to provide direction on how to balance the principle of proportionality, the doctrines of 

estoppel and abuse of process, and the rights of parties to have their claims fairly and justly 

adjudicated.  

                                            
48 Johnson v Gore Wood, [2000] UKHL 65 at 31.  
49 Dexter Ltd v Vlieland-Boddy, [2003] EWCA Civ 14 at paras 51-53. 
50 Aldi Stores Ltd. v WSP London Ltd., [2007] EWCA Civ 1260 at paras 17 and 25. 
51 Otkitrie  v Threadneedle, [2015] EWHC 2329 at paras 26-28. 
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B. IS DETRIMENT A NECESSARY ELEMENT FOR EQUITABLE REMEDIES? 

58. In upholding the dismissal of the VimpelCom Action, the Court of Appeal stated that 

“the jurisprudence is clear that a claimant must prove detriment to establish liability for breach of 

confidence…”52 There is, however, conflicting jurisprudence that clearly states that detriment is 

not a required element to obtain equitable remedies for breach of confidence.   

59. In Cadbury Schweppes v FBI Foods,53 this Court considered the cause of action of breach 

of confidence. Cadbury Schweppes had not suffered financial loss due to the breach of 

confidence. Cadbury Schweppes was, however, awarded damages at trial “in the interest of 

fairness”.54 This Court, quoting from the House of Lords in Attorney-General v Guardian 

Newspapers Ltd. (No. 2), stated that in some circumstances the disclosure itself might be 

sufficient, without more, to constitute detriment.55   

60. This Court also noted that while La Forest J. in Lac Minerals had considered detriment to 

be an essential element of a breach of confidence action, it was clear that La Forest J. had 

regarded detriment as a broad concept, large enough for example to include the emotional or 

psychological distress that would result from the disclosure of intimate information.56  

61.  Commentators have described the law on whether detriment is a necessary element of 

breach of confidence as “confusing”.  Paul Perell (as he then was) noted that “detriment” is not 

necessarily required to establish a compensable claim for breach of confidence. The wrongful 

gains of the breaching party may be sufficient:  

[T]he element of detriment means that the confider must suffer a wrong or injury 

from the misconduct of the confidant, which injuries would include not only the 

confider's compensable losses but also the confidant's wrongful gains connected 

to the misconduct.57 

                                            
52 Reasons of the ONCA Below at para 41, citing its decision in Lysko v Braley, [2006] OJ No 

1137 (CA) at paras 17-19.  
53 Cadbury Schweppes v FBI Foods, [1999] 1 SCR 142 [Cadbury Schweppes]. 
54 Cadbury Schweppes at para 53 
55 Cadbury Schweppes at para 53, quoting from Attorney General v Guardian Newspaper Ltd. 

(No. 2), [1990] AC 109 (UKHL) [Spycatcher]. 
56 Cadbury Schweppes at para 53. 
57 Paul Perell, “Breach of Confidence to the Rescue”, (2002) 25:2 ADVOC Q. 199 at 205.  
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62. In other contexts, this Court has acknowledged that damages may be determined by the 

extent of the defendant’s gain rather than the plaintiff’s detriment:   

Considerations other than the extent of the plaintiff’s actual loss shape the way 

the compensation principle is applied and there are well-established exceptions to 

it. For example, the rule that contract damages compensate only the plaintiff’s 

actual loss is not the only rule that applies to assessing contract damages. As a 

leading English case put it, “Damages are measured by the plaintiff’s loss, not the 

defendant’s gain. But the common law, pragmatic as ever, has long recognised 

that there are many commonplace situations where a strict application of this 

principle would not do justice between the parties.  Then compensation for the 

wrong done to the plaintiff is measured by a different yardstick”: Attorney 

General v. Blake, [2001] 1 A.C. 268 (H.L.), at p. 278. In some cases, for example, 

an award of damages in contract may be based on the advantage gained by the 

defendant as a result of the breach rather than the loss suffered by the plaintiff: 

see, e.g., Bank of America Canada v. Mutual Trust Co., 2002 SCC 43 (CanLII), 

[2002] 2 S.C.R. 601, at para. 25. The rule that damages are measured by the 

plaintiff’s actual loss, while the general rule, does not cover all cases.58    

63. Canadian courts have been and continue to be inconsistent in the application of the legal 

requirements for breach of confidence:  

(a) In Stonetile (Canada) Ltd. v Castcon Ltd.,59 the Alberta Court of Queen’s Bench 

held, in a case of breach of confidence, that the the misuse of confidential 

information did not directly cause damage to the plaintiff. The Court found 

however that it provided a “springboard” effect, which drove the court to look for 

a remedy that ensures the possessor of the information does not get an unfair start 

in the field of competition;60 

(b) In Pat’s Off-Road Transport v Campbell,61 the defendant had used confidential 

information to replicate his employer’s truck-mounted hot oil heaters. The 

plaintiff had not suffered any detriment. Nevertheless, the Alberta Court of 

Queen’s Bench held that this should not allow the defendants to escape from any 

                                            
58 Waterman v IBM Canada Ltd., 2013 SCC 70 at para 36. 
59 Stonetile (Canada) Ltd. v Castcon Ltd., 2010 ABQB 392 [Stonetile] 
60 Stonetile at paras 58 and 63. 
61 Pat’s Off-Road Transport v Campbell, 2010 ABQB 443 [Pat’s Off Road]. 
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award of damages.62 The Court formulated the third element of the cause of 

action: “Was there unauthorized use of the information?”63 

(c) In Minera Aquiline Argentina SA v IMA Exploration Inc.,64 the plaintiff suffered a 

detriment as a result of the defendant’s unlawful use of confidential information. 

Given that the plaintiff suffered a detriment, the British Columbia Court of 

Appeal did not find it necessary to analyze the question of whether detriment is a 

necessary element of an action founded in breach of confidence, but noted that the 

law with respect to this question “does not appear to be entirely settled;”65 

(d) In Seaway Marine Services Ltd. v Weiwaikum General Partner Ltd.,66 the 

defendants argued that proof of detriment is an essential element of the breach of 

confidence and that the plaintiff’s failure to prove detriment was fatal to its case. 

The Court disagreed, finding that “the proposition that detriment is an essential 

element of the cause of action is not entirely free of doubt.”67 

64. By contrast, the law that plaintiffs in breach of confidence actions may be entitled to a 

remedy even if they have not suffered a financial detriment is well established in England:  

(a) Terrapin Ltd. v Builders’ Supply Co.68: Using confidential information to gain a 

commercial advantage or “springboard” allowing the competing product to come 

to market sooner can cause “detriment” to the party disclosing the information. 

(b) Seager v. Copydex Ltd. 69: “He who has received information in confidence shall 

not take unfair advantage of it.” Even if misused innocently, information 

disclosed in confidence or inadvertently, if it gives the defendant a “springboard” 

or an advantage, is actionable.  

                                            
62 Pat’s Off-Road at para 85. 
63 Pat’s Off-Road at para 64. 
64 Minera Aquiline Argentina SA v IMA Exploration Inc., 2007 BCCA 319 [Minera]. 
65 Minera at para 85. 
66 Seaway Marine Services Ltd. v Weiwaikum General Partner Ltd., 2014 BCSC 2102 [Seaway]. 
67 Seaway at para 94, citing Cadbury Schweppes at paras 52-54. 
68 Terrapin Ltd. v Builders’ Supply Co., [1967] RPC 375  (Ch.D.) at 376, 389, 391, and 392.  
69 Seager v Copydex Ltd., [1967] 1 WLR 923(ChD, CA) [Seager] at 368, 371 and 374. 

99 326



- 20 - 

 
 

 

(c) Attorney General v. Guardian Newspaper Ltd. (No. 2)70:  A party should not be 

allowed to benefit from his own wrong and may be accountable for any profit 

made out of that party’s breach of duty.  

(d) Experience Hendrix71: There is no reason to bar, in appropriate circumstances, an 

order for payment of a reasonable sum having regard to any benefit made by the 

infringement, even though the appellant cannot prove any financial loss.  

(e) Attorney General v. Blake72: An accounting for profits can be awarded as remedy 

where damages are not sufficient. 

65. It is of importance to the orderly development of commercial law in Canada that this 

Court clarify whether detriment is a required element for torts such as breach of confidence, 

particularly in a case such as this, where the parties specifically agreed in writing that a breach 

would entitle the innocent party to equitable relief, without proof of special damages.  

66. The Court of Appeal in this case has restricted or limited the available remedies a party is 

entitled for such claims where courts are, as this Court stated, supposed to have “considerable 

flexibility in fashioning a remedy”73 and in doing so, has perpetuated the state of confusion that 

Perell observed in the law almost twenty years ago.  

PART IV – SUBMISSIONS CONCERNING COSTS 

67. The Applicant requests its costs of the application for leave to appeal.  

PART V - ORDER SOUGHT 

68. The Applicant requests an Order granting it leave to appeal the decision of the Court of 

Appeal, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of August, 2019.  

                                            
70 Spycatcher at 255-256 and 262. 
71 Experience Hendrix LLC v PPX Enterprises Inc., [2003] EWCA Civ 323 at para 35. 
72 Attorney General v Blake, [2001] 1 A.C. 268 (HL) at 285. 
73 Lac Minerals Ltd. v International Corona Resources Ltd., [1989] 2 SCR 574 at 615 and 671. 
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This is Exhibit “O” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 

362

Maura



363



This is Exhibit “P” referred to in the Affidavit of Gregory Boland 
sworn May 29, 2020. 

Commissioner for Taking Affidavits by Video Conference (or as may be) 
Maura O’Sullivan (77098R) 
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